IN THE COMMERCIAL HIGH COURT OF THE WESTERN PROVINCE (EXERCISING
CIVIL JURISDICTION) HOLDEN IN COLOMBO

Siem Constructions (PVT) Ltd,
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Vs.
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Premasiri Kemadasa Road,

Colombo 07.

Defendant

Before : Hon. Pradeep Hettiarachchi, H.C.J
Decided on 31.05.2024



JUDGMENT

. The Plaintiff instituted the present action against the Defendant seeking to recover
the sum as prayed for in the prayer to the plaint together with legal interest thereon.
The Plaintiff is a duly incorporated company engaged in the building construction
industry. The Defendant and the Plaintiff signed an agreement related to the
construction of several chalets on a land facing the sea, purchased by the

Defendant. The construction works commenced in 2012.

. The Plaintiff selected Mano Ponniah Associates Pvt. Ltd. as Chartered Architects
and Engineers for the construction project. The Plaintiff used to submit certified
interim bills to the engineers, and upon examination of the same, the engineers
issued the Interim Payment Certificates (IPCs) to the Defendant. The constructions
were carried out on an undertaking given by the Defendant that the payments

would be made upon submitting the IPCs.

. The plaintiff's claims against the Defendant are founded on the Defendant’s
alleged failure to settle the payments due for the construction works carried out by
the Plaintiff.

. The Defendant, in its answer, denies the Plaintiff's claim. The Defendant disputes
the statement of account upon which the Plaintiff based its claim against the
Defendant and asserts that the calculations are incorrect. Therefore, the Plaintiff
is not entitled to the reliefs as prayed for. Thus, the Defendant moves to dismiss

the Plaintiff’'s action.

. At the pre-trial, the following facts were recorded as admissions.
1. The Plaintiff and the Defendant are legal entities

2. Jurisdiction

3. Averments No 6, 7, 8 and 9 of the plaint.



4. The letter marked as P 29 with the plaint was sent by the Defendant to the
plaintiff.
5. The Defendant is in receipt of the letter marked as P30 annexed to the

plaint.

6. Parties are at variance of the following issues.
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In support of the Plaintiff's claim, two witnesses, namely, C.E.M. Ponnaiah, a
chartered architect and engineer, and M.L.M.P. Devendra, an accountant of the
Plaintiff company, testified. The Defendant closed its case without calling any

evidence.

According to the 1% witness’s testimony, he was involved in two hotel projects of
the Defendant company prior to the hotel construction subject to the instant case.
The Plaintiff, having purchased land at Panichchankerni facing the sea, requested

the witness to design chalets.

The witness, in his testimony, explained the nature of the contract the Defendant
had with the Plaintiff. Furthermore, he explained the procedure followed in issuing
IPCs. According to the witness, he does the valuation of the work and produces
interim payment certificates, which were sent to the Defendant. As admitted by the

witness, the Defendant has paid the Plaintiff in terms of IPCs 1 to 7. However, the



Defendant failed to settle IPCs no. 08 to 11. The relevant interim payment

certificates No. 08 to 11 were marked as follows
> Interim Payment Certificate No 08 as P3(a).
> Interim Payment Certificate No 09 as P4(a).
> Interim Payment Certificate No 10 as P6(a)
> Interim Payment Certificate No 11 as P8(a)

10.The Plaintiff company submits the Interim Payment Applications to the witness,

and thereafter the witness conducts a site inspection, assesses the work done,
and produces a valuation certificate. This witness was never cross-examined by
the Plaintiff.

11.The next witness for the Plaintiff is M.L.M.P. Devinda, an accountant of the Plaintiff

company. He has been with the company for the last 18 years. The witness
identified the statement of account marked as P 12 and explained how Rs
38,772,993.82 is due from the Defendant. According to this witness, IPCs 8, 9, 10,
and 11 are to be paid by the Defendant. The sum claimed includes site overhead
and preliminary costs of Rs 8,582,325.00, site remobilization cost of Rs
673,325.00, and retention fee of Rs 1,123,446.89.

12.As can be seen from the statement of account, the Plaintiff charged Rs

12,538,986.88 as interest on the outstanding amount of Rs 26,234,006.93, making
the total outstanding amount Rs 38,772,993.82. It is noteworthy, that the
Defendant company, by a letter dated 04.04.2016 marked as P13, acknowledged
the payments due. As per the letter, the Defendant company acknowledged that a
total of Rs 15,013,547.10, including VAT, is currently owing to the Plaintiff in
respect of IPC nos. 08, 09, 10, and 11.

13.However, in that letter, the Defendant disputed the interest component and stated

that there was no such agreement to pay interest.



14.Furthermore, in that letter, the Defendant informed that claims for remobilization
and preliminary cost recoveries due to work stoppage would be accepted only after
further discussions and negotiations. As can be observed from the issues raised
on behalf of the Defendant, the Defendant principally disputed the sum claimed by
the Plaintiff. Especially, the Defendant disputed the method of calculation of the

amount depicted in the statement of account marked as P12.

15. A careful examination of the statement of account marked as P12 reveals that the
amounts due on the relevant IPCs, namely 08, 09, 10, and 11, are Rs. 646,899.63,
Rs. 4,412,806.76, Rs. 5,039,490.74, and Rs. 5,755,712.73 respectively. In the
statement of account, the interest on the outstanding amount was calculated at the

rate of 12% per annum.

16.The Defendant contended that in the agreement between the Plaintiff and the
Defendant, there was no provision for charging interest. When the accountant of
the Plaintiff company was questioned during cross-examination, it appeared that

the witness did not have any document with him that provides for charging interest.

17. However, it is apparent that the Defendant has not fulfilled its obligation to settle
IPCs No. 8 to 11. Indeed, in its letter dated 04.04.2016, marked as P13, the
Defendant acknowledged the outstanding payments related to these IPCs. Within
that correspondence, the Defendant solely contested the claims for remobilization,

preliminary costs, and interest.

18.Moreover, the Defendant specified that it would only consider accepting claims for
remobilization and preliminary cost recoveries after further negotiations and
discussions. Evidently, while the Defendant did not outright reject the Plaintiff's
claims for remobilization and preliminary costs, it indicated a willingness to

entertain them pending discussions with the Plaintiff.



19.Thus, these claims cannot be deemed entirely outside the scope of the agreement
between the Plaintiff and the Defendant. Furthermore, the Defendant has not
provided any evidence to demonstrate that it contested these claims following

receipt of the aforementioned letter or initiated discussions with the Plaintiff.

20.Clearly, the Defendant has failed to remit the amount due on the IPCs within the
stipulated timeframe. Consequently, in such circumstances, the Defendant may be

liable to pay interest on the delayed payments.

21.Therefore, even in the absence of an explicit provision in the agreement regarding
interest, | am of the opinion that the Plaintiff is entitled to claim legal interest from

the Defendant on the outstanding sum due.

22.1t's noteworthy, that the Plaintiff's first witness, C.E.M. Ponnaiah, provided detailed
explanations regarding the procedure and guidelines followed in preparing interim
payment certificates. His testimony stands unchallenged since he was not cross-
examined by the Defendant. Additionally, the Defendant did not present any

evidence to counter the assertions made by the Plaintiff during the trial.

23.1In the case of Edrick de Silva Vs Chandradasa de Silva 1967, 70 NLR 169, it
was held that
“Where the Petitioner has led evidence sufficient in law to prove
his status, i. e. a factum probandum, the failure of the Respondent
to adduce evidence which contradicts it adds a new factor in
favour of the Petitioner. There is then an additional ‘matter before
court’, which the definition in Sec. 3 of the Evidence Ordinance
requires the Court to take into account, namely that the evidence
led by the Petitioner is uncontradicted. The failure to take account
of this circumstance is a non-direction amounting to a

misdirection in law.”



24.In Cinemas Ltd. Vs Sounderarajan 1998, 2 SLR 16, it was held that,
“Where one party to a litigation leads prima facie evidence and
the adversary fails to lead contradicting evidence by cross
examination and also fails to lead evidence in rebuttal, it is a
‘matter’ falling within the definition of the word ‘proof’ in the
Evidence Ordinance and failure to take cognizance of this feature

and matter is a non-direction amounting to a misdirection.”

25.1n the present case, the Defendant failed to provide evidence or even to contradict
the testimony of the first witness on record through -cross-examination.
Consequently, the Plaintiff's evidence remains unchallenged and can be relied

upon.

26.1t is also crucial to note that through document P37, the Plaintiff was informed of
the requirement to pay the preliminary cost. However, the Defendant did not
respond to this communication until 2016.

27.Furthermore, none of the documents presented by the Plaintiff were objected to by

the Defendant at the time of the Plaintiff's case being closed.

28.Since the defendants have not objected to the documents marked by the Plaintiff
at the closure of the Plaintiff's case, they become evidence as per the Judgement
in Sri Lanka Ports Authority & Another v Jugolinija- Boal East (1981) 1 Sri
L.R 18.

29.1n the said case at p. 23-24 Samarakoon CJ, held that;
a. “When P1 was marked during the trial objection was taken “as the author of
P1 has not been called”. | take it, what was meant was, that P1 be rejected
unless the author was called to prove the document. Counsel for the

respondent closed his case leading in evidence P1 and P2. There was no

10



30.

31.

32.

objection to this by counsel for the appellants who then proceeded to lead
his evidence. If no objection is taken when at the close of a case document

are read in evidence, they are evidence for all purposes of the law”.

This Judgement was followed in Balapitiya Gunananda Thero v. Talalle
Meththananda Thero (1997) 2 Sri L.R 101, Where at p. 105 G. P. S. De Silva CJ,
held that;

“however, was marked in evidence subject to proof and the District Court held that
the document was not proved, although P5 was read in evidence at the close of
the plaintiff's case without objection. This finding of the District Court was reserved
by the Court of Appeal on the basis of the decision in Sri Lanka Ports Authority
And Another v Jugolinija- 6 Boal East. In that case when P1 was marked in the
course of the trial objection was taken but when the case for the plaintiff was closed

reading in evidence P1, no objection was taken by the opposing counsel”.

In light of the aforementioned decisions, the documentary evidence presented by
the Plaintiff can be admitted as evidence since the Defendant did not raise any

objections to them.

As stated earlier, in the letter dated 04.04.2016, marked as P13, the Defendant
admitted to the outstanding amount inclusive of Value Added Tax due on IPCs No
08 to 11.

33.The question is whether the site overhead cost, preliminary cost, site

remobilization cost, and retention costs are also liable to be paid by the Defendant
as depicted in the statement of account. It is evident that the Plaintiff terminated
the agreement with the Defendant by its letter dated 30.06.2016 marked as P14.
Additionally, the Plaintiff sent a letter demand marked as P30 to the Defendant,

requesting settlement of the outstanding dues

11



34.1t's noteworthy that during the cross-examination of the Plaintiff's second witness
by the Defendant’s counsel, there was no dispute raised regarding the overhead
cost, preliminary cost, site remobilization cost, and retention costs. Instead, the
counsel focused on arguing that the agreement lacked provision for interest on the
outstanding amount, without inquiring about any agreement regarding these costs.
Furthermore, during cross-examination, the Defendant did not challenge the basis

or methodology used to calculate these expenditures during cross-examination

35.Since the Defendant failed to adduce any evidence contrary to what was
mentioned in the statement of account, and also in the absence of any suggestion
to the effect that the Plaintiff is not entitled to recover the said expenditures, | find
that the Plaintiff has proved the statement of account on the balance of probability,

save for the interest component.

36.Accordingly, | shall answer the issues as follows:
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37.In the foregoing circumstances, | am inclined to grant the Plaintiff the sum
prayed for in the plaint, along with legal interest thereon.

38.Enter the decree accordingly.

Pradeep Hettiarachchi
Judge of the Commercial High Court

Colombo 12.
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