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Evidence—Accused summoned to produce a document—Failure of accused to 
produce it— Complainant entitled to give secondary evidence—Evidence 
Ordinance, ss. 65, 66.
Where summons was served on the accused to produce a document in 

his possession but the accused did not produce it—
Held, that the complainant was entitled to give secondary evidence 

oi the cqntents o( thei document.

A P P E A L  against an order o f acqu ittal m ade by the M agistrate o f 
K andy.

A . C. Am eer, C.C., for  the com plainant, appellant.

8 . W . Jayasooriya (w ith him  A. C, 
respondent.

Nadarajah), for  the accused,

Cur. adv. vult.

D ecem ber  20, 1945. J ayetileke J .—

T h e accused  w as charged  under section  25 o f the Shops Ordinance, 
N o. 66 o f  1935, w ith  having exh ib ited  in  form  J  3 o f  the schedule a false 
•entry to  the e ffect th at h e had g iven  a fu ll holiday on  M arch  5, 1945, to  one 
Podisingho, an em p loyee  in the P avilion  H ote l. T h e com pla in an t, w ho is 
an  In sp ector  o f  L ab ou r, said th at h e  w en t to  the h ote l on  M arch  5, 1945, 
and  found P od isin gh o w orking in  the h otel. H e  w ent a few  days later 
and found that a false entry  h ad  been  m ade in  form  J  3 that w as exhib ited  
in  th e h otel, to  the e ffect th at P od isin gh o had  been  given  a fu ll holiday 
on  M arch  5. H e  initialled th e form  and le ft  it in the a ccu sed ’s charge. 
J  3  w as n ot prod u ced  at th e trial bu t th e com pla in an t said th at h e had  
noticed  the accused  to  prod u ce  it. T h e M agistrate held that as the 

d o cu m e n t had  n ot been  prod u ced  there w as no legal p roo f o f  th e  entry 
•complained o f  and acqu itted  the accused . T h e present appeal is taken 
w ith  th e  sanction  o f  the A ttorney-G en era l against that order. M r. 
A m eer con ten d ed  th at th e com p la in an t w as entitled  to  lead  secondary 
•evidence o f  the con ten ts o f -J  3 under section  65 o f  the E v id en ce  Ordinance. 
T h e  question  is  w hether th at con tention  is sound. Section  65 provides 
th a t secon dary  ev id en ce  m a y  be  g iven  o f  the con tents o f  th e  docum ent 
w hen the original is show n or appears to  be  in  the possession  o r  pow er o f  
th e  person  against w h om  th e d ocu m en t is sought to  b e  p roved  or w hen , 
A fter  n otice  m en tioned  in  section  66, su ch  person  does n o t prod uce  it. 
S ection  66 provides th at secondary, ev id en ce  o f  th e con tents o f  th e d o cu ­
m en ts  referred to  in  section  65 shall n ot b e  given  unless th e party  proposing 
to  g ive  su ch  secon dary  ev id en ce  has previously  g iven  to  .the party  in 
w h o se  possession  o r  pow er su ch  d ocu m en t is , such  n otice  to  p rod u ce  it  
a s  is  prescribed  b y  law , and i f  n o  n otice  is p rescribed  b y  law , then  such  
n otice  as th e court considers reasonable under th e  c ircu m stan ces o f  

t h e  case.
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T h e  notice  to  produce referred to  in sections 65 'and .6 6  is a notice 
issued by process o f  court under the C ivil or  C rim inal P rocedure C ode *. 
S ection  66 o f  the C rim inal P rocedure Code provides that' w henever any 
cou rt considers that the production  o f  any d ocu m en t is necessary for 
the purpose o f  any proceeding  under the cod e  it m a y  issue a sum m ons 
to  the person  in  w hose possession  or pow er such  d ocu m en t is believed  
to be  requiring h im ' to  attend and produce it. T h e record  show s that 
the com pla in an t had m oved  the cou rt for a sum m ons on  the accused  
to  prod uce  the d ocu m en t and that the court had, in fa ct, sum m oned 
the accused  to  d o  so. T h e su m m ons w as served on  the accused  4  days 
before  the trial. T h e accused  w as present at th e trial but he did n ot 
produce the docum ent. In  the case o f  D w yer v. Collins 2 is w as held  
th at the true princip le on  w hich  n otice  to  produce a d ocu m en t is 
required is m erely  to  give a sufficient opportu n ity  to  the op p os ite  side 
to  produce it, and th ereby  to secure, if h e  p leases, the b est ev id en ce  
o f  the con tents. A ll that is necessary before  secondary  ev id en ce  becom es 
adm issible is a proper n otice  to  produce *. Such  a n otice  w as g iven  
to the accused  in this case and the com pla in an t w as en titled  to  g ive 
secondary' ev iden ce o f  the con tents o f  the docu m en t. I t  w as th e d u ty  
o f  the accu sed  to have produced  th e  d ocu m en t if he w ished to  h ave th e  
best ev iden ce o f  its con tents. I  w ould  set aside th e order o f  a cqu itta l 
and send the case back  so that the M agistrate m a y  co n v ic t  the accu sed  
and pass such sen ten ce on  h im  as he th inks fit.

Acquittal set aside.


