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P resen t: K eunem an  S .P .J . ,  R ose  and C anekeratne JJ .

T H E  K IN G  v . A P P U H A M Y  et al.

Applications 162-165— M. C. Rakwana, 41,871

Court of Criminal Appeal—Charge of murder—Several accused—Common
intention—Requirements of a proper direction on—Penal Code, s. 32.

The four applicants were found guilty of murder.
On the question of common intention the directions of the trial Judge 

were such as to indicate that while “  murderous intention "  was 
necessary to be proved in respect of the person who was shown to have 
caused the death of the deceased, in the case of his associates any form of 
common criminal intention would suffice to render them guilty of the 
same offence—

Held, that the Judge should have emphasized to the Jury that, 
under section 32 of the Penal Code, to Support the charge of murder 
the common intention mu6t itself be a “  murderous intention ”  within 
the meaning of section 29d of the Penal Code, and that if the common 
intention' was something less, e.g., to cause grievous hurt, the persona 
who shared that common intention would be only guilty of the lesser 
offence.



KEUNEMAN S.P J.—The Sing v. Appuhamy. 571

AP P L IC A T IO N S  fo r  leave to  appeal against certain  con v iction s  b y  a 
Ju dge and Ju ry .

G. B . Ckitty  (w ith  h im  H . Wanigatunye and  8 . Mahadeva), for  the 
applicants. ,

E . H . T. Gunasehere, C-.C., fo r  the Crow n.

Cur. adv. bult.

N ovem ber 30, 1945. Kbonbman S .P .J .—

I n  th is case, five accused  w ere in d icted  fo r  the m urder o f  M addum age 
M ath es. T h e Ju ry  b y  a  m a jority  o f  fiv e  to  tw o , in  th e  case o f  th e  first - 
a ccu sed , and unanim ously  in  th e case  o f  th e secon d , th ird , and  fou rth  
accused , fou nd  these applicants gu ilty  o f  m urder. T h e fifth  a ccu sed  w as 
unanim ously acqu itted .

T h e  p oin ts w h ich  h a v e  been  r a s e d  in  th ese  ap p lications are as fo llow s : —

(1 ) C row n C ounsel a t th e  co m m e n ce m e n t o f  th e  trial m en tion ed  to  th e  
J u ry  a  statem en t a lleged  to  h ave  been  m a d e  by  th e  deceased  to  M artin , 
b u t added  that M artin  w as u nw ell a n d  th at if  h e  w ere  absen t on  th e  n ext 
d a te  o f  tria l th e d e fen ce  C ou nsel h a d  n o  o b je c t io n  t o  th e d ep os ition  o f  
M artin  in  th e  M ag istra te ’s  C ou rt be in g  read . E v e n tu a lly  M a rtin  w as 
n ot ca lled  and his deposition  w as n o t read . W h a t  actu a lly  to o k  .place 
in  C ourt in  th is con n ection  is n ot v ery  clear . I n  h is  ch arge  th e  tria l 
J u d g e  says “  T h e d e fen d in g  C ou nsel su bm itted  th at th is  w as som ew h a t 
irregular b u t I  h e ld  it w as n ot. A fter , a ll it  is a  co m m o n  th ing fo r  th e  
C row n  som etim es to  op en  ev id en ce  w h ich  it ca n n o t p rove , and I  m u st 
ask  y ou , G entlem en , to  com p le te ly  p u t o u t  o f  y o u r  m in d s an yth in g  y ou  
m ig h t rem em b er o f  learned  C row n  C ou n se l's  open in g  in  regard to  w hat 
M artin  is su pposed  to  h ave  sa id . H is  ev id en ce  is n o t  be fore  us. H e  is  
n ot b efore  us. A n d  the oath  y ou  took  as J u rym en  m ak es i t  in cu m b en t 
on  you  to  decide th is case  on  the ev id en ce  led  in th is C ou rt and noth ing 
e lse  ” .

I t  is n ow  con ten d ed  th a t th e  accused- sh ou ld  h ave  b een  en titled  to  ca ll 
M artin  or to  h a v e  h is  dep osition  read, as h is ev id en ce  w as m ateria l fo r  
th e  d e fen ce . B u t  it  seem s c lear  th at n o  ap p lication  w as m a d e  to  C ourt 
for  e ither o f  those purposes, an d  w e d o  n o t  th ink  th e ap p lication  can  be 
a llow ed  b y  us. A s  regards th e  irregularity  com p la in ed  o f, w e  th in k  th e  
J u d g e ’ s w arning to  th e  J u ry  w as em p h a tic  and ad equ ate.

(2) T h e p roo f in  th is  case  w a s p r in cip a lly  ba sed  on  the ev id en ce  o f  
d ecea sed ’s  w ife , K alin gu h am v, w h o  sp ok e  t o  a  s ta tem en t m a d e  b y  th e  
deceased  t o  'h er  im p lica tin g  th ese  a ccu sed  as 'w ell as • th e  fifth  a ccu sed .

■■ C erta in  m a tters w h ich  w e re  sa id  t o  h a v e  cast' a  serious d ou b t u p o n  h er 
ev id en ce , an d  a lso  o n  th e  tru th  o f  th e  d ecea sed ’s  s ta tem en t, w ere  deta iled  
t o  u s, b u t  th ese  m a tters  w ere  c learly  p u t to  th e  J u ry  by-.the J u d g e  an d  w e  
th ink  th e  J u ry  w ere  e n tit led - a fter  w eigh ing th ese  m a tters  t o  d eo id e  to  
a c c e p t  th e  ev id en ce .
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(8 ) I t  w as argued th at th e Ju ry  sh ow ed  a  con fu sion  o f  m ind  in  th«^. 
th ey  acqu itted  the: fifth  accused  and con v icted  the first accused  w hose 
case  w as n o t m aterially  different. B u t  in  fa c t  the alleged statem ent o f  
the deceased  referred w ith  particu larity  t o  certa in  acts o f  the first accused 
in  h is  attack  on  th e deceased , and o n ly  generally  m entioned  th at the 
fifth  accused  h ad  a lso participated  in th e attack . W e  th ink it  w as 
open  to  th e  Ju ry  to  draw  a  d istinction  betw een  these tw o accused  and to 
g ive the benefit o f  a  reasonable d ou bt to  the fifth  accused  w hich  they  were 
unable tp  exten d  to  the first accused . W e  th ink th e fa c t that the Jury 
w ere div ided  as regards th e  first accu sed  show s that they had considered 
h is case.

(4) I t  w as argued th at the fa c t  th at th e  th ird  and th e fou rth  accused  
had in juries h ad  n o t been  adequ ately  taken  in to  accoun t. I t  is true 
that the w itnesses for  th e prosecution  have g iven  n o explanation  o f  these 
in juries. T h e  th ird  accused  has offered an  explanation o f  his injuries 
w hich , i f  a ccep ted , w ou ld  h a v e  exonerated him ' com p lete ly . B u t  it is 
clear from  the v erd ict th at the story  o f  the third accused  has been 
re jected . T he fourth  accused  did n ot en ter th e  w itn ess-box ' nor lead any 
ev iden ce to  sh ow  h ow  h e  w as in jured. T he ev idence for  the prosecution 
in th is cgse sh ow ed th at th e  accused  had assaulted a  num ber o f  persons 
in succession , and th ey  m a y  have received  their injuries after the attack  
on  th e d eceased , and even  if  the deceased  had struck som e b low s on  the 
third and fourth  accused , the possib ility  th at it w as after he was attacked 
w as n ot exclu d ed . W e  d o  n o t th ink it is possib le to  draw  any in feren ce 
in  th is  case  from  th e fa c t  th at the th ird ;a n d  fourth  accu sed -h p d  injuries 
in  the absen ce o f  ev id en ce  to  explain  these in juries; they have a  bearing 
on  th e  specia l defen ces set u p  b y  the accused , where the burden  lay on  
them . .

(5) I t  w as argued th a t th e  J u d g e ’s charge w as m isleading on  th e  
question  o f  com m on  inten tion . T h e  Ju d ge  read section  32 o f  th e  P enal 
C ode to  the Ju ry  and gave a  s im ple  exam ple. H e  then w arned th e Jury  
th a t m ere  presen ce  a t th e  scen e  o f  an o ffen ce  w as n ot ev iden ce o f com m on  
intention . H e  then  w en t on  to  say “  I f  y ou  are satisfied that these 
accused  got togeth er and d id  an a ct w h ich  is crim inal w ith  a com m on- 
in tention , then  regardless o f  the individual 'parts taken by  these persons 
th ev  are each  respon sib le  fo r  t b e resu lt prod u ced  ” .

L ater  the Ju dge said “  you  m u st h o ld  th e  assailant o r  assailants w h o  
w ere aot-uated either b y  a  com m on  intention  or a m urderous in tention  
gu ilty  o f  m urder ” . A n d  h e con tinu ed  "  H a s the prosecution  satisfied 
you  th at these five a ccused , actin g  w ith  a com m on  in tention  as I  have 
defined  it, o r  any on e  o r  m ore o f  th em , actuated  b y  a m urderous intention , 
caused  th e death  o f  th e deceased  m an  ? ”

A t  th e  en d  o f  h is  charge th e Ju d ge  ca m e ba ck  to  th is m atter and sa id  
“  Y ou  w ill h ave  to  see  . . . .  w h eth er the first, second , third, 
fourth , ap d  fifth  accu sed  took  p art in  th e  transaction  w hich  cu lm inated  
in h js d ea th , and i f  so  w h eth er th ey  w ere actuated  either b y  a com m on  
in ten tion  in  th e  sense in  w hich  I  h a v e  exp la ined  to  y ou , or w ith  a m urder­
ous in tention  ” .
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I t  has been  urged, we th ink w ith  ju stice , th at th e Ju d ge  has n ot 
ind icated  to th e Ju ry  that the com m on  intention  m u st be a  “  m u rderou s 
in tention  ” , and that the Ju ry  m ay  h ave  been  led  to  th ink  th a t any 
form  o f  com m on  crim inal in tention  w as sufficient to  bring h om e th e charge  
o f  m urder to  the accused. U n dou bted ly  the language used m a y  be 
taken to  ind icate that, w hile “  m urderous in tention  ”  w as necessary  to  be 
proved  in  respect o f  the person  w ho w as show n to  have caused  th e  death , 
in the case o f  his associates any form  o f  com m on  crim inal in tention  w ou ld  
suffice to  render them  guilty  o f  the sam e o ffen ce. T h e Ju d ge  has n o t 
em phasised to the Ju ry  that under section  32 o f  the P en al C ode, to  
support th e charge o f  m urder the com m on  in tention  m u st itse lf b e  ft 
"  m urderous in ten tion ”  w ithin th e m eaning o f  section  294, and that 
if the com m on  intention  was som eth ing less e.g ., to  cause grievous h u rt, 
the persons w ho shared that com m on  intention  w ere only gu ilty  o f  the 
lesser offence.

W e  accord ing ly  th ink th at the verd ict o f  G u ilty  o f M urder entered: 
in th is case can n ot be  su pported . W e  th ink th e Jury  h ave  com e  to  the 
conclu sion  that the fou r accu sed  participated  in  th e  attack  on  th e deceased  
m an  M atties and thnt th ey  w ere actu ated  by  a com m on  crim inal 
in tention . Crow n C ounsel has argued th at the case, at any rate o f  th e  
secon d  accused , m a y  be treated  on  a specia l footing , and th at th e  
d eceased ’s statem ent— as given  b y  h is w ife, K alinguham y— in d ica ted  
th at the fatal in jury was in flicted  by  the secon d  accused , and that there 
was fu rther ev id en ce  that at a stage after th e deceased  h ad  b een  assau lted  
and knocked  dow n the secon d  accused  cam e ba ck  to  the deceased  and 
6truck h im  on the leg w ith  a  katty  and said ”  T h is fe llow  is n ot y e t  dead 
H a d  the Jury  acted  upon  this ev id en ce  it w ould  have been  d ifficu lt fo r  us: 
to interfere w ith  th e verd ict o f  m urder as against th e secon d  accused . 
B u t  it appears to  us, and th e C row n C ou nsel does n ot d ispute th is, that 
the Jury  m a y  have acted  m erely  on  their con v iction  th at the four accused  
participated  in  the assault on  th e deceased , and w ere actuated  b y  a  
com m on  crim inal in ten tion , w ith ou t defin itely  decid in g  w hat acts h a d  
been  done by  each  o f  th em , and w e  th ink  w e m u st deal w ith  th e  second  
accused  on  the sam e footin g  as the oth er accused .

W e  have carefu lly  considered  the ev id en ce  and com e  to  the con clu s ion  
th at, had  the Ju ry  been  correctly  instru cted , they  w ould  at least have 
fou n d  in  th is case that all these accu sed  w ere actuated  by  a com m on  
intention , to cause grievous hurt.

W e  accord ing ly  set aside the verd icts  o f  m urder entered against these- 
fou r a ccused , and su bstitu te in  th e ir -p la ce  verd icts against each  o f  th em  
o f voluntarily  causing grievous hurt by  dangerous w eapons under section  
317. W e  im pose on  each  o f  these accu sed  a  sen tence o f  seven  y e a rs ’ ’ 
rigorous im prisonm ent.

Verdicts altered ,  .


