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-1945 P resen t :  K ean em a n  S .P .J .  and C anekeratne J .

G O O N E W A R D H E N A , A p p ellan t, and D U N U W I L L E , R esp on d en t.

71— D . C. (In ty .) Kandy, 1,702.

Civil Procedure—Discovery—Some interrogatories which Court will not allow.

The Court will not allow interrogatories which (1) are too wide, (2) 
are only remotely connected with the issues in the case, (3) merely bear 
npon the credit of a witness or the opposite party, (4) are scandalous, 
vexatious or oppressive.

^  P P E A L  from  a ju d g m en t o f  the D istr ict  Ju dge o f  K an d y .

N. Nadarajah, K .G . (w ith  h im  H . W . Thambiah), fo r  the defen dan t, 
appellant.

’ N . E . W eerasooria, K .G . (w ith  h im  N. K . Choksy  and I. M . Ismail), 
for th e p la in tiff, respondent.

Cur. adv. vult.

N ov em b er 28, 1945. C anekeratne  J .—

. T h e p la intiff w as u n su ccessfu lly  p rosecu ted  in  th e  M ag istra te ’s C ou rt, 
K an d y , b y  o n e  A b d u lla  fo r  g iv ing  a b r ib e  to  a  v o ter  and  b y  on e S ilv a  for 
g iv in g  bribes to  tw o  v o ters ; th e  p la in tiff’ s c la im  against th e  defen d an t 
i s  on e  w h ich  is  ba sed  o n  a  con sp iracy  betw een  th e d efen d an t and  th ese
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tw o  persons to  charge th e Jilaintifi w ith  bribery ; the allegation is that 
a  w ilful act- w as com m itted  by  the defendant. T h e defendant sim ply 
denies i t :  he denies th e  consp iracy , he denies th e  a ct and instigation 
alleged in th e  pla int. T h e  w hole ob ligation  o f  proof is on  the 
plaintiff.

T he plaintiff delivered 48 • interrogatories to  the defendant to  obtain  
d iscovery o f  certain  m atters fro m  his op p on en t: the defendant filed  an 
affidavit ob jectin g  to  answ er any o f  the interrogatories. A t  the inquiry 
in to  this m atter th e p la in tiff’s  coun sel did n ot press 18 interrogatories. 
T h e  learned Judge Ordered the defen dan t to- answer all the oth er interro 
gatories.

T he parties do not. seem  to  have realised, w hen the question  cam e up  
for discussion  before th e  learned Ju dge, th at n ot every  m atter that is 
relevant in  the sense in  w hich  th e w ord  is used in  the E v id en ce  O rdinance 
can  be m ade the su b ject o f  exam ination  b y  discovery. E xam in ing  
w itnesses at a trial and obtain ing discovery  before th e  trial are to ta lly  
different m atters.

I t  is the right, as a general rule, o f  a plaintiff to  exact from  th e  defendant 
a d iscovery  upon  oath  as to  all m atters o f  fa c t w hich  being w ell p leaded 
in  the bill, are m aterial to  the p la in tiff’s case about to  com e on  for trial 
and w hich  the defen dan t does n ot by  his form  o f p leading adm it *. A  
properly  draw n pleading ou gh t to  contain  a statem en t o f the facts , and 
th ese  facts  on ly, w h ich  if  p roved  w ill entitle  the plaintiff to  relief. I t  
ou gh t n ot to  contain  the ev iden ce o f those f a c t s 2. In  determ ining 
w hether particu lar d iscovery  is m aterial or not, the Court w ill exercise a 
d iscretion  in  refusing to  en force  it, w here it is rem ote in  its bearings 
upon the real poin t in  issue, and w ould  be  an oppressive inquisition 3.

T h e interrogatories in  th e  presen t case are divisible in to  tw o c lasses: 
there is an allegation  o f  som e association  betw een  the defendant and the 
tw o com pla inants in  one series, w hile there is an absence o f  any such 
association  in the other. T he transactions referred to  in the first series 
appear to  relate to  very  m aterial facts  w ith  regard to  th e  th e in ference-that 
m a y  be  draw n from  th em  as' to  the fa cts  in  issue. D iscovery  i3 reason­
able in  these instances.

T he order o f  th e  learned Ju d ge  in  resp ect o f  interrogatories bearing 
n um bers 6, 18, 28, 29, 43, 46 and 47 w ill stand , in terrogatory  7 refers 
to  paym en ts alleged to  h ave  been  m ade by  tw o persons w ho are not 
parties to  th is case and the defen dan t m igh t find som e difficu lty  in  an s­
w ering it. T h e order o f  the learned J u d g e  w ill stand  in resp ect o f ,p a r t  
(b) o f  th is interrogatory.

In terrogatory  31 refers to  tw o  persons m entioned  id  the plaifit and 
another. T h e defen dan t h ad  a right to  kn ow  w hat w ere the occasions 
referred to  in  th e  in terrogatory ; it  is difficu lt t o  separate on e part o f  the 
■interrogatory from  the o th er p a rts ; 'as it stands it  is  to o  w ide. It is 
■therefore d isallow ed.

1 Wigratn Discovery, page 15. * Kennedy v. Dodson, 1895, 1 CJh. at page 140.
s Wigrato 'Diswvery, page 165.
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T he plaintiff further w ants in form ation  as to  a num ber o f  transactions 
w hich  took  p la ce  betw een  the defen dan t and third persons : th ese  are 
m atters that can  on ly  be rem otely , con n ected  w ith  the issues in th is case ; 
he is  n ot bou n d  to  prove  th em  for  the purposes o f  the action  although such 
m atters m a y  indirectly  assist h is case. T h e defendant can n ot b e  co m ­
pelled to  answ er such  questions.

In terrogatory  1 : the ten den cy  o f  th e question , assum ing th at the
d e fen d a n t took  these letters, is  m erely  to  bear upon  the cred it o f  the 
w itness, n ot upon  a  m aterial fa c t  in volved  in th e issue before  th e Court. 
T h e one- transaction  is n ot show n to  be  specifica lly  con n ected  w ith  the 
oth er; and they  are n ot linked together in any assignable w ay. I t  is an 
a ttem p t to  obtain  ev iden ce concern in g collatera l, facts w hich  furnish  no 
lega l presum ption  as to  the prin cipal facts in dispute. I t  is vexatiou s 
to  ask th e  defendant to  answ er interrogatory 5. In terrogatories 3 and 4 
are  n ot d irectly  relevant.

Int_»rogatories 17, 19, 20 and 25 : — Certain persons, n ot those referred 
in the pleadings, are alleged to  have had conversations w ith  the 

d efen dan t about the cases referred to  in the pla int : it w ould  appear from  
the questions fram ed th at these persons con ce iv ed  them selves to  be 
ju stified  in passing on  to  the plaintiff the substance o f  w hat the defendant 
is alleged to  h ave stated. T h e  interrogatories relate to  th e truth or untruth 
o f  the statem ents alleged to  h ave been  m a d e ; th ey  are m erely  d irected  to  
im p each  the cred it o f  the defen dan t and are not d irectly  relevant to  the 
case . I t  m a y  be very  con ven ien t to  the plaintiff to  have such  discovery, 
and it  m a y  enable th e plaintiff to  prepare for trial w ith  less apprehension  
and w ith  less expense b u t the qu estion  to  be  considered  is w hether h e is 
entitled  as a m atter  o f r igh t to  discovery' from  the opposite  party  and in 
in v  opin ion  he is n ot.

In terrogatories 21 and 23 are n ot fit and proper questions to  b e  p u t 
to  the defendant : th ey  seem  to  b e  scan dalous. In terrogatory  22 relates 
to  w hat a  third person  is said to have don e at a dew ale. This is irrelevant 
to  the inquiry. S o  are interrogatories 26, 27 and 30 : these are disallow ed. 
Interrogatory  44 is vexatiou s and oppressive. T h e defendant has a 
right to  know  the nam es o f  the w itnesses referred to  : he is also entitled  
to  know  from  the p la intiff w hen the alleged v isit or v isits took  p lace . 
I t  is a question  w hether th e interrogatory  m a y  n ot b e  a llow ed in a m od ified  
form . T h e ap pellan t’s counsel con ten ds th at the C ourt shou ld  n ot allow  
a m od ification . C onsidering th e  w ay  in w hich  th e in terrogatories have 
bee'n fram ed by  the pla intiff I  do n ot th ink th is is a  case w here re lie f m a y  
b e  granted to  h im . I  therefore d isallow  th is in terrogatory. T h e order o f  
th e learned Ju d ge  is set aside also as regards in terrogatories num bered  
3 , 2 ,  3, 4. 32,- 42 , 44 and 45. T h e plaintiff w ill p a y  th e costs o f  appeal. 
T h e  costs in the low er C ourt w ill be  the costs in the cause.

X eiin e m a n  S .P .J .— I  agree.

Appeal partly allowed.


