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R A N A T U N G E  et al., A pp ellan ts , and J O H N  P E R E R A , 
R esp on d en t.
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Appeal Court—Judgment for plaintiff based on demeanour and declaration of a 
witness in the witness-box—Other facts contradictory of the declaration— 
Appeal Court can set aside the trial Judge's finding of fact.
Where the trial Judge, relying on the demeanour of a witness and a 

declaration made by her in the witness-box, entered judgment for the 
plaintiff,—

Held, that the Appeal Court could set aside the finding of fact if all the 
other known facts4contradicted (the declaration of the witness.

> 4 T. L. R. 138.
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^ /^ P P E A L  from  a ju dgm en t o f  the District- Judge o f  N egom bo.

A . L .  J. Raj Chandra, fo r  th e defendants, appellants.

A7. E. Weerasooria, K .C . (w ith  h im  Naina Marikar), fo r  the plaintiff, 
respondent.

Cur. adv. vult.
D ecem ber 18, 1945. S o e r t s z  A .C .J .—

T he p laintiff-respondent, relying on  tw o deeds o f  transfer in his 
favour, dated  A pril 4, 1943, and Ju n e  23, 1943, instituted th is action  
against the fourth  defendant and h is  tw o  m inor children , the first and 
second  defendants, represented by  their guardian ad litem , th e third 
-defendant, for declaration  o f  title to a- field ca lled  M eddekum bura sa id  to  
b e  o f th e value o f  R s. 500.

A dm itted ly , th is field  belonged to  one Som as Singho and the pla in tiff’s 
vendors are his w idow , L ianch i N ona, and his children  by  her. The 
fourth  defendant is the son o f Som as S ingho by  a w om an w ith  w hom  he 
lived before he. m arried L ia n ch i N ona.

T h e fou rth  d efen d an t’s case w as th at Som as Singho m ade h im  a  
•verbal g ift  o f  th is fie ld  and o f  a h igh  land and that- ever since the death  o f  
Som as S ingho w ho died over  th irty  years ago, he has been  in  possession 
o f those lands in  a m anner th at served to  g ive h im  a prescriptive title 
-thereto. T he fou rth  defendan t, in  m anifestation  o f  the verbal g ift  he 
set up, p roduced  the original title  deeds to  th ese  tw o lands. A ll th e  other 
lands w hich  Som as Singho died possessed o f  have been  dea lt w ith  and 
disposed o f  b y  his w idow  and legitim ate children . T here is  thus an 
.antecedent probability  that there was such a g ift as the fourth  defendant 
asserted, bu t u ltim ately  the question  is w hether the fou rth  d efen dan t’s 
possession was adverse and gave  h im  a prescriptive title . L ianch i 
N ona w ho w as a w itness for the plaintiff declared that th e  fourth  defendant 
was n o m ore th an  a caretaker o f  these lands and th at she, herself, used 
to  com e to  th is v illage from  the village o f  B op itiy a , som e  ten  or fifteen  
m iles distant, w here she had gone to  reside and  take her share o f  th e produce.

T he learned tria l Ju d ge  accep ted  th is ev idence and fou n d  for  the 
plaintiff. M r. W eerasooria , on  beh alf o f  the plaintiff, con tended  w ith  
great force  th a t  th is w as a  defin ite finding o f  fa c t  and th at w e should  not 
disturb it. N o  d ou bt, it is tru e th at an A pp eal C ourt shou ld  be very 
slow  to  upset findings o f  facts , bu t, in  th is instance, I  a m  strongly o f  the 
opin ion  that, if the trial Ju d ge  h ad  considered  the ev iden ce carefu lly , he 
w ould  have seen that, w hatever th e  dem eanour o f  L ia n ch i N on a in  the 
w itness-box  m ight h ave been  w hen  she stood  in it  and declared th at she 
-came regularly and took  her share o f  the produce, all th e other know n  
facts  shouted in contradiction  o f  h er declaration . I  w ill n ot m ake a 
p o in t o f the fa c t th at th e p ictu re o f  th is w om an  som e sixty  years o f  age 
co in in g  regularly a d istance o f  som e ten  m iles and carrying ba ck  over  that- 
d istance a h a lf share o f  th e pad d y  threshed on  the field  appears to  he 
pa th etica lly  im aginary. H e r  son, P od iappu ham y, had com e  to  Court 
b u t refrained from  going in to  th e  w itn ess-box  to  support her. T h e tw o 
w itnesses ca lled  to  support h er w ere A llis P erera  and th e V illage  H ead m an  
o f  Iio luw agoda. T h e  form er, a lthough he repudiated th e  suggestion
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th at h e w as L ia n ch i N o n a ’s  carter, ad m itted  t h a t ’he had  “  d on e  con tra ot 
w ork fo r  her ’ ’ and the la tter w ho d oes n ot appear to  h a v e  b een  able to 
screw  h is  courage to  th e  stick ing  p oin t en d ed  on ly  b y  dam n ing  h e r  c.ase 
w ith  fa in t praise, fo r  h e had  to  ad m it th a t in  th e field  en um eration  list 
h e  prepared, h e gave th e  fourth  defen dan t as the ow ner o f  th e  field .

On th e o th er  hand, the ev id en ce  o f  the fou rth  defen d an t an d  o f  th e  
V e l Y id an e  w h o  w ou ld  know  all about the possession  o f  th is  fie ld  is  very  
con v in cin g . I t  seem s qu ite  c lear  th at Som as S in g h o ’s w id ow  and ch ildren  
so ld  a ll th e ir  la n d s in  th is  v illage and w en t and lived  in  distant, p la ces , till 
the p la in tiff, w h o  ow ns the fie ld s ad join ing th is  field , in search  o f  o th er  
fields to  con qu er, sought th em  ou t and interrupted th e even  ten or o f  
th eir  lives and, offering som eth in g  for  nothing, -obta in ed  these transfers. 
I  w ou ld  se t aside th e ju d g m en t g iven  in th e  C ourt be low  and d ism iss th e  
p la in tiff’s action  w ith  co s ts  in both  Courts.

J a y e t il e k e  J .— I  agree.
Appeal allowed.


