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N ovem ber 28, 1945. K eunem an  S .P .J .—

In  this case  the pla in tiff su ed  the d efen dan t fo r  a declaration  o f  t it le  
to  certain  prem ises. A t  th e tria l th e issues relating  to  a p lea  o f  res 
judicata  v e r e  taken  up fo r  decision .

T h e  original ow ner o f  the prem ises w as D av ith  S ilva . A s regards a 
h a lf share o f  th e prem ises, ad m itted ly  th e  d efen d an t had  su cceed ed  to  th e  
title . A s regards th e  oth er h a lf share, p la in tiff su ed  D a v ith  S ilv a ’ s 
adm inistratrix  in  a m ortgage action  and cau sed  his h a lf share to  b e  
seized on  O ctober 23, 1936. T h e prop erty  w as sold  under w rit on  
F ebru ary  28, 1938, and F is ca l ’s T ransfer P  7 o f  F ebru ary  23, 1942, w a s 
obta ined  by  the plaintiff.

There w ere tw o  m atters relating to  res judicata— (1) Selliah , d e fen d a n t ’ s 
predecessor in  title , h ad  seized  th e  h a lf share in  question  and had  the 
property  sold  on  M arch  19, 1936, and obta in ed  F is ca l ’s T ran sfer D  4  o f  
D ecem b er  17, 1936. O n O ctober 28, 1936, before  he had obta in ed  D  4, 
Selliah  c la im ed  the p roperty  as against p la in tiff ’ s seizure o f  O ctob er  23, 
1936— see P  3— bu t on  D ecem b er  18, 1936, on e  day  a fter  h e had obta in ed  
D  4, Selliah w ithdrew  his cla im , w hich  w as d isa llow ed  w ith  costs . Selliah 
brou gh t n o action  under section  247 o f  the C ivil P roced u re  C ode .

(2) P la in tiff appears to  have caused  the sam e h a lf share to  be  seized  
again on  A u gu st 13, 1937, w hereu pon  the presen t d efen d an t— w ho had  
received  a transfer from  S elliah , D  3 o f  M arch  10, 1937— cla im ed  the 
p roperty  in question , see P  6 /D  7.

A t  the c la im  inquiry it  w as h eld  th at th e secon d  seizure w as su p er
fluous, and th at th e  original seizure o f  O ctober 23 , 1936, rem ained  in 
force , and  th at th e  c la im an t (defen dan t) cou ld  n o t su cceed  as h is  title 
h ad  accru ed  after that date . H is  c la im  w as d ism issed  w ith  costs .

P la in tiff con ten d ed  th at each  o f  th ese d ism issals o f  c la im s operated  as 
res judicata  and th at the p la in tiff w as en titled  to  ju d g m en t in  th is case . 
T h e  D istr ict Ju d ge  agreed w ith  th is con ten tion  and en tered  ju d g m en t fo r  
pla intiff as prayed  for  w ith  costs.

D e fe n d a n t ’s cou n sel d id  n ot d ispu te the fa c t th at these d ism issa ls w ere 
‘ ‘ conclu sive  ”  under section  24 7 , b u t h e argued th at th ey  w ere on ly  
con clu sive  as to the fa c t th at the c la im an t in  each  case  had  n o in terest in  
and w as n ot possessed o f  the p rop erty  seized  at the date o f  the seizure, 
v iz ., O ctober  23, 1936 (see section  243), an d  th at it w as n ot con clu siv e  
w ith  regard to any title  w h ich  th e c la im an t m a y  h ave  obta in ed  a fter  
that da te . I t  w ill be con v en ien t to  d iscuss ea ch  o f  th ese  c la im s sep arately . 
(1) Selliah's Claim: T h e  im p ortan t p o in t w as th a t  Selliah  had  c la im ed  
the property  before  h e  h ad  obta in ed  h is F is ca l ’ s T ransfer. I t  w as 
con tend ed  for the d efen dan t th at title  w as n ot v ested  in Selliah  at th e  
tim e o f  the seizure, v iz ., O ctober  23, 1936, and  th a t  th e  title  a t th at date  
w as vested  in  the ju d g m en t-d eb tor  and accord in g ly  w as seizab le. S e llia h 's  
c la im  w as therefore m iscon ce iv ed  and h ad  to  b e  abandoned . I t  w as 
argued, h ow ever, th a t th e m a tter  w as n ot con clu s iv e  as regards th e  title  
w h ich  Selliah  la ter  obta in ed  (D  4).

T h e  p o in t is covered  by  a u th or ity ; see  G arvin  -J. in  Aboubackir v . 
Tikiri Banda l . T h is w as an action  under section  247 o f  the C od e  w h ich
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w as dism issed on  the ground th at a t Che date  o f  the seizure th e interests 
in  d ispute w ere still vested  in the ju dgm en t-debtor .as h e had n ot been 
d ivested  o f  those interests till the F is ca l’s conveyance was executed  a t a 
later date . In  appeal, an argum ent w as advanced that an action under 
section  2 4 7  w as to  be  d ifferentiated from  a  cla im  under section  243K 
and that it  w as to  be  regarded as a rei vindicatio' aetion. This w as n ot 
a ccep ted  and it w as h e ld  th at even  in  an action  under section  247 the 
c la im an t w as n ot entitled  to  se t up a title w hich  accrued after the date o f 
the seizure, e.g ., the F is ca l ’s transfer.

I t  is true that no specific m ention  i's m ade .in this case o f the doctrine of 
’ ’ relation  back  ”  under section  289, bu t it is clear that the section  was. 
considered.

G arvin  J . depended for  his decision  dn the case o f Silva v. Nona Ham ine1 
d ecid ed  by  three Judges. This also was an action under section  247. 
In  th is  case there w as the further fa c t present th at the plaintiff had  n ot 
obtained his F is ca l ’ s transfer a t the date o f the action . B u t the ratio 
decidendi w as not based on this ground: I t  w as In fa ct based on  th e - 
ground that the purchaser had n ot obtained his F is ca l’s transfer at the 
tim e o f  the seizure, and th at the title- rem ained vested in the judgm ent- 
d eb tor  at that tim e.

H u tch in son  C .J . said in this connection— "  I t  w as argued that on  the 
execu tion  o f th e  F is ca l ’s transfer the purch aser’$ title  related back  to  the 
date o f the purchase. F or  som e purposes that m ay be so, but I  doubt 
w hether it w ould  a ffect the rights o f third parties w ho m ay have inter
vened  in consequ ence o f the pu rchaser ’ s delay  in perfecting  his title , 
and in any case it can not a ffect the question  in this case, w hether W eera- 
koon  bad a good  title a t the date  o f  the se izu re .’ ’

W e n d t J . said— “  H e  (appellant) conceded  that the right w hich  the 
c la im an t, plaintiff, has to  m ake ou t is the sam e as th at w hich  he. set up 
a t the cla im  inquiry, w hich  again w as required b y  section  243 to  be  a 
right a t the date o f  the seizure . . . .  T h e sequence o f the en act
m en ts w hich  cu lm in ate in the action  under section  247 renders it  im 
possib le to  avoid the conclu sion  th at the rights o f the creditor as w ell as 
o f  the cla im an t m ust be considered as at the date o f the seizure.”

M iddleton  J . said— “  I  think therefore the action  m u st be decided 
o n  the ju d g m en t-d eb tor ’ s rights a t the. date o f seizure, and as he had no 
title  then  the C om m issioner o f B equests w as right in  d ism issing this 
a c t io n .”

T h e  case o f  Ibrahim v. Bawa Sahib 2 is interesting. H ere E n n is J. 
held  that the ratio decidendi in the D ivisional Court case w as that “  under 
section  247 n o action  can  succeed , and in fa ct no cla im  cou ld  succeed, 
unless th e cla im ant w ere a person  w ho had an interest in the property 
seized. H old in g  that to  b e  the true m eaning o f  this case, one m u st go 
further and say th at in a case w here a person  can not be a claim ant, because 
h e has no in terest in the property, he can n ot be  bound by  the last para
graph o f  section  247 w hich  w ould m ake an order re jecting  h is- claim  
res judicata against h im .”

See also Baba Singho v . Don Salmon *. In  th e present case I  h o ld  that, 
a s  Selliah  h ad  n o F is ca l’ s transfer at the date o f  the seizure, it- w as n ot 
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com p eten t fo r  h im  to  m ak e a c la im  under section  243 and th at h is  c la im  
w as rightly  w ithdraw n and disa llow ed . T h e  order d isallow ing h is  claim  
h ow ever w as on ly  res judicata w ith  regard to  h is in terest a t th e d a te  o f  
th e seizure, an d  w as n o  bar to  h is  assertion  o f  title  u nder th e  F is ca l 's  
transfer obta in ed  a fter th e date o f  seizure.

(2) D efendant’8 Claim : T h e sam e considerations ap p ly  to  d e fen d a n t's  
cla im . H is  title  a ccru ed  on ly  on  M arch  10, 1937 (D  3), and h e obv iou sly  
h ad  n o in terest on  O ctober 23, 1936, the date o f  th e  original seizure. 
T h e on ly  fu rther p o in t in th is case w as w hether th e  original seizure w as 
good  or w hether the secon d  seizure o f  A u gust 13, 1937, w as to  be  regarded  
as operative . In  Ponnasam y v. P edu m  John. 1 S chneider J . review ed  the 
authorities and ca m e  to  the con clu sion  th a t  “  I t  is n ow  w ell settled  law  
th at the secon d  seizure was n ot necessary  to  enable th e  F isca l to  sell 
the property . I t  w as a  superfluous proceed ing . H e  cou ld  and  shou ld  
have sold  under the earlier seizure from  w hich  th e  p roperty  had  n o t been  
released ” . N o  argum ent has been  addressed  to  us as against th is v iew  
and I  th ink  it  is correct. In  th e  c la im  inquiry  (P  6 /D  7) the Ju d ge  
accep ted  th is v iew  as correct and d ec id ed  th e c la im  accord in g ly . H ere  
again I  th ink  the dism issal o f  th e c la im  w as on ly  con clu siv e  o f  th e  fa c t 
th at th e  d efen dan t had  n o  title  at the date  o f  th e original seizure, and 
th at there is no bar to  his asserting a title acqu ired  a fter th e date o f  the 
original seizure.

T h e  issues relating to  res judicata  m u st accord ing ly  be  answ ered in  
favou r o f  the defen dan t. T h e  ju d g m en t o f  th e  D istr ict  Ju d ge  is set 
aside and the case  rem itted  to  the D istr ict  Ju d g e  fo r  t r ia l 'o f  th e rem aining 
issues. T h e ap pellant is en titled  to  the costs o f  ap pea l and o f  th e tria l o f  
th e issues relating to  res. judicata  in  th e cou rt be low . A ll o th er  costs 
w ill b e  costs  in  the cause.
R ose  J .— I  agree.

Appeal allowed.


