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D ecem b er  18, 1945. S o e r t s z  A .C .J .—

Seventy -n ine persons, cla im ing to  be  in terested in th e m atters sqt 
forth  in  the plaint filed in this action , presented a petition  to  the G overn ­
m en t A gen t o f  the N orthern P rov in ce , in com plian ce w ith  the require­
m en ts o f  section  102 o f the Trusts O rdinance (Cap. 72), praying for the 
appoin tm ent o f  a C om m ission er or C om m issioners to  inquire into the 
su b ject m a tter  o f  their p laint and for  a certificate from  the G overnm ent 
A gen t in term s o f paragraphs (a) and (b) o f  sub-section  (3) o f section  102. 
H av in g  obtained this certificate , eight o f the seventy-n ine petitioners 
and fou r strangers to the petition  in stitu ted  this action.

On the trial date, 47 issues w ere fram ed and adopted, bu t by  agreem ent 
o f  Counsel appearing for  the various parties, issues 33. and 34 w ere 
subm itted for  determ ination  as prelim inary issues. T hose issues a re : —

(33) D id  the plaintiffs su bm it a petition  to the G overnm ent A gent
as required by  S ection  102 (3) o f  the Trusts O rdinance before  
filing this a ction ?

(34) I f  n ot, can  th e  plaintiffs m aintain  this action? ■

I n  the course o f  the argum ent C ounsel appearing for the plaintiffs 
declared that he w as n ot m aking an application  to  strike ou t the nam es 
o f  any o f  th e pla intiffs. T h e learned trial Judge thereupon  dism issed 
the p la in tiffs ’ action  w ith  costs to  th e  second , third, fourth  defendants 
and first substitu ted  defen dan t. T h e appeal is from  th at order.

I  am  clearly  o f  the view  that the trial Ju dge had no alternative but 
to m ake the order -he did m ake in v iew  o f  the stup id ly  petu lant attitude 
on  the part o f the pla intiffs w hen  th ey  refused to  ask that the nam es 
o f the non-petitioner-p la intiffs be  struck  out.

C ounsel appearing for  the plaintiffs on  the appeal, how ever, declared 
th at he cou ld  not support th e con tention  o f his clien ts in  the Court below , 
and h e asked that in v iew  o f  the substantial interests involved  in the 
litigation , the dase be  sent ba ck  for an ap plication  to  b e  m ade to  the Court 
for the non-petitioner-p la intiffs to  be perm itted  to  w ithdraw  from  the 
action . B u t  C ounsel appearing for  the respondents con tend ed  strongly 
th a t the. con tem p la ted  w ithdraw al w ould  not be  o f  any avail because, 
h e m aintained, there w ould  still be nothing to  show  th at the eight 
rem aining plaintiffs w ere those fou nd  b y  the G overnm ent A gen t to  be 
in terested w ith in  th e m eaning  o f  section  102 (2). o f  th e O rdinance in  the 
m atters for  consideration  and ad judication  by  the C ourt. H is  argum ent 
w as that ina& nnch as, for th e  purpose o f  appointing Com m issioners, 
and, thereafter, on  th eir  report, granting or refusing the requisite certi­
ficate , th e G overnm ent A g en t w as n ot required to  go beyon d  satisfying 
h im se lf th at any five o f  th e petitioners w ere interested, it w ou ld  be 
reasonable to  suppose th at he w ou ld  n ot address h im self to  the question  
w hether a ll seven ty-n in e w ere in terested  and that, in that v iew  o f the 
m atter, it w ou ld  be  im possible to  say that th e  e ight rem aining petitioner- 
plaintiffs in  th is case, or five  o f  th em  are the persons on  w hose in terested­
n ess the G overnm ent, A gen t based  h im self in appointing  C om m issioners 
and granting the certificate.
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M r H . V .  P erera carried  h is argu m en t to  th e  p o in t o f  m aintain ing 
th at all th e seven ty -n in e  petition ers sh ou ld  h a v e  jo in ed  as p la in tiffs 
an d  that an action  b y  any few er m u st fail. T h e  fa lla cy  o f  th is  argum ent, 
I  th ink  lies in  th e  assu m ption  th at th e qu estion  o f  in terestedness is on ce  
fo r  all considered  an d  determ in ed  b y  th e G overn m en t A g en t o r  th e 
A ssistant G overn m en t A g en t in  th e course o f  d ischarging th e  d u ty  
im posed  -on h im  b y  su b -section  4 . T h ere, certa in ly , are n o ,.w ord s in  th e 
section  that provide th at h is  finding in th at resp ect is final, and it  w ou ld  
hardly bfe reasonable  to  read th at section  as im ply ing  su ch  fin a lity  
T h e  inquiry h eld  by  th e G overn m en t A g en t or A ssistant G overn m en t 
A g en t is prim arily , fo r  th e pu rpose o f  sa tisfy ing  h im se lf th at there is  a  
substantia l m a tter  for  in vestigation  b y  a C ou rt, 'and th at prima facie, 
five  persons a t least are in terested  in  it. T h e  inquiry  is held  ex  parte 
a n 4  it w ould  cause great h ardsh ip  if  person s w h o had  n ot an op p ortu n ity  
o f  being  heard in regard to  the qu estion  o f  in terestedness w ere h e ld  to  be  
bound by  the G overn m en t A g e n t ’s or A ssistan t G overn m en t A g e n t ’s 
view  o f  the m atter. J n  m y  op in ion , it  w ou ld  be op en  to  a C ou rt to  
con sid er  the question  o f  in terestedness in d ep en d en tly  shou ld  it arise 
be fore  it. M r. P erera ’s ~ argum ent, b y  its im plication ,- con ced ed  that 
th e ca se ..w ou ld  be properly  brou gh t if a ll seven ty -n in e  p etition ers jo ined  
as p la intiffs b u t th at con ten tion  ignores the p ossib ility  or, a ccord ing  to  
his subm ission , the probability  th at am ong th e sev en ty -n in e  th ere w ou ld  
b e  m an y  w hose in terestedness h ad  n ot been  con sid ered  at all, an d  in 
resp ect o f  th em , there w ould , ordinarily  be  m is jo in d er  in th at persons 
found to  be  in terested in the litigation  had jo in ed  w ith  others n ot fou n d  to 
be  so in terested . T o  su rm ou n t th at d ifficu lty , M r. P erera  resorted ' to  w h a t 
m a y  b e  described  as the “  G rou p  th eory  ” . H e  said, if I  und erstood  h im  
aright, th at in a case in w hich  seven ty -n in e  person s had  p etition ed  under 
section  102 (2) ahd the G overn m en t A g en t, satisfied  th at five  o f  th em  w ere 
in terested , granted  his certifica te , th e ascerta ined  in terestedness o f  those 
five a ttracted  the o th er sev en ty -fou r as co -p la in tiffs  b y  fo rce  o f  their 
having jo ined  in th e p etition . T h is is v ery  in gen ious, • bu t hard ly  satis­
fa ctory . T h e  w ords in section  102 seem  to  m e  to  rep u d ia te -th e  argum ent 
for it  lays dow n  th at “  a n y '.fiv e  persons in terested  in . ; : ’ . . m ay
w ith ou t jo in ing  as p la in tiff an y  o f  th e oth er persons in terested  in stitu te  
a n  action  . . T h ese  w ords seem  to  m e  to  say v ery  clearly
th at if, fo r  in stan ce, in .this, case, assu m ing th at th e G overn m en t A g e n t ’ s 
finding o f  interestedness- d isposes o f  th e qu estion  p f in terestedness 
finally , th e  G overn m en t A g en t w as ca lled  as a w itn ess and he deposed  
to  th e fa c t  th at he exam ined  the in terestedness o f  a ll seven ty -n in e  an d  
fou n d  th irty  o f  those w ere in terested , five o f  th ose  th irty  cou ld  bring  th e  
action  w ith ou t jo in in g  th e  o th er tw en ty -fiv e  or any o th er in terested  
parties ou tside th e seven ty -n in e  petition ers. F orty -n in e  h aving  n o  
in terest w ou ld  ta int th e • action  w ith  m is jo in d er if  th ey  ca m e in . T h e 
m ore  the section  is exam ined  th e  clearer it  appears to  b e  th at th is qu estion  
■of in terestedness is one 'o f-th e  m a tters fo r  th e con sideration  o f  th e  C ou rt 
qu ite  indepen den tly  o f  the in qu iry  b y  th e  G overn m en t A g en t, th a t  is, 
o f  course, i f  th e  qu estion  is raised before  th e C ou rt. A fte r  all, ad ju d ica ­
t io n  is m a d e  betw een  parties, a ccord in g  to  th eir  rights and  ob liga tions 
a s  a t th e date vo f  action , and a C ou rt m u st b e  sa tis fied  th at a t th e  d a te
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the case com es up  for  tria l there are at least five  interested parties w ho 
had petitioned  the G overnm en t A gen t o r  A ssistant G overnm ent ^gent, 
before  th e Court.

A s I  have already observed the trial Ju dge had  no alternative b u t  to  
m ake th e  order he m ade. I t  w as n ot for h im , even  if he had th e  pow er, 
to  strike ou t those w ho h ad  n ot been  petitioners. I  should have, there­
fore , dism issed th is ap peal b u t th at the questions involved  are o f sem i­
pu blic  in terest and for  th at reason  I  w ould  accede  to  the application  of- 
appellants ' Counsel and m ake order th at the case be rem itted  to  enable the 
parties to  ap p ly  to  th e C ou rt for such  o f  th em  as had n ot joined  in the 
petition  to  w ithdraw  from  the action  and, for the action  to  proceed 
thereafter. T h e  locus standi o f  the e ight others was n ot questioned.

T hen , there is the question  o f costs and I  w ould  d irect th at as a con d i­
tion  for  proceeding  w ith  th e action , the plaintiffs m ust prepay the costs 
o f  the inquiry and o f  this appeal. I f  this is n ot done w ithin three m onths 
o f  the case being  received  in the C ourt below , the order o f the trial Judge 
w ill stand.

B o s e  J .— I  agree.
Case sent back.
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