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Criminal Procedure—Evidence of witness in a non-summary case—Cannot be 
read over when the Magistrate decides to try case summarily as District 
Judge—Such irregularity vitiates the trial—Criminal Procedure Code, 
ss. 152 (3), 297, 425.
Evidence that is recorded by a Magistrate to enable him to decide 

whether he ehonld exercise jurisdiction under section 152 (3) of the
Criminal Procedure Code cannot be read over when he assumes jurisdic
tion and tries the case. Such evidence, when adduced, has to be recorded 
de novo.

An infringement of the requirement of section 297 of the Criminal 
Procedure Code that evidence shall be taken in the presence of the 
accused is not a mere error, omission, or irregularity which can be cured 
by section 425 of the Criminal Procedure Code.

AP P E A L  referred by  W ijeyew ard en e  J . to  a  B e n c h  o f  tw o  J u d ges, 
under section  48 o f  th e  C ourts O rdinance. T h e  qu estion  su b 

m itted  for decision  w as w h ether ev id en ce  th at is record ed  b y  a M agistrate  
to  enable h im  to  d ecid e  w hether h e sh ou ld  exercise  ju r isd iction  under 
section  152 (3) o f  th e  C rim inal P roced u re  C od e  can  b e  read  over  w h en  h e  
:tssum es ju risd iction  as D istr ict  Ju d ge  and tries th e case  su m m arily .

H . W . Jayawardene (w ith  h im  G. T. Sam arawickrem e) , fo r  th e  accu sed , 
ap pellan t.— In  th is  case proceed in gs co m m e n ce d  b e fore  th e M agistra te , 
under section  148 (1) (b) o f  th e C rim inal P roced u re  C od e . T h e  w ritten  
report a lleged  that the accu sed  had co m m itte d  th e ft  o f  a go ld  w a tch  
and chain  valued at R s . 750 be lon g in g  to  on e  S oysa . T h e  a ccu sed  w as 
p roduced  before th e  M agistrate. T h e  M agistrate  first exam in ed  Soy6a 
and then  decid ed  to  try  the accu sed  su m m arily  as A d d ition a l D istr ict 
Ju dge. H e  fram ed  a charge against the accu sed . S oy sa  w as reca lled  
and his previous ev id en ce  w as read  over. I t  is su b m itted  th a t thi6 
ev id en ce  is inadm issib le. I t  js  ev id en ce  w h ich  th e  M agistra te  had  n o  
ju risd iction  to  record . T h e M agistrate , w hen  he d ec id ed  to  try  the 
accused  sum m arily  as A dd ition a l D is tr ic t  Ju d g e , sh ou ld  have c o m 
m en ced  proceedings afresh . T h e  ev id en ce  record ed  earlier co u ld  n ot b e  
im ported  in to  the trial by  m erely  reading it  ov er  to  th e  accused— Nair v. 
Yagappen  *, Dionis v. Piyoris 2, H erath  v. Jabbar. 3. T h e  case  o f  M usafer v . 
W ijesinghe * is d istinguishable as in th at case th e  accu sed  w as n ot presen t.

J . A . P. Cherubim, C .C ., for  th e C row n .— T h e  so le  qu estion  is w hether 
the M agistrate im ported  in to  th e trial th e ev id en ce  record ed  earlier. T he 
cases c ited  fo r  th e  ap pellan t deal w ith  ev id en ce  record ed  in  th e absen ce 
o f  the accu sed . I n  th e presen t case th e accu sed  w as in  C ou rt. T h e  
on ly  d e fe ct is th at th e ev id en ce  w as n ot signed, b u t th at is  o n ly  an 

1 (1940) 42 N . L. R. 185 at p . 186. 3 (1940) 41 N . L. R. 211.
* (1942) 43 N. L. R. 236. * (1941) 43 N . L. R. 61.
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irregularity— Tennekoon v. M aradamuttu1. W h ere  the a c c u s e d -$3 absent 
ev iden ce recorded  can  b e  read over— section  297. B y  im plication  
that can  also b e  done w hen  th e accu sed  is present. S e e ' The King v . 
W eerasam y  2. I n  an y  case  E n g lish  L a w  w ould  apply  under section  6  
o f  th e Crim inal P rocedu re C ode. H erath  v. Jdbbar (supra) cad be 
distinguished as in  th at case ev iden ce w as im properly  recorded  in  the 
inqu iry, w hen  the M agistrate h ad  no jurisd iction . In  any event no 
preju d ice  has been  cau sed  to  the accused  and the d efect, is on ly  an 
irregularity w hich  is curable under section  425 o f  the C rim inal P rocedure 
Code— E bert v . P er era- 3.

H . W . Jayawardene, in rep ly .— D isregard o f  .an express provision o f  
law  as to  the m od e  o f  tria l is  n ot a  m ere irregularity w h ich  can  be- re 
m edied— Subramania Ayyar v. King E m p ero r4. W ith  regard to  the 
d istinction  betw een  irregularities and illegalities see Mudiyanse v. Appu- 
hamy 5, R . v . Gee *, The King v. Don William  7.

Cur. adv. vult.
D ecem b er  19, 1945. J ayetileke J .—

This appeal has been  referred b y  W ijeyew arden e J . to  a B en ch  o f  tw o 
Judges. T h e poin t su bm itted  for our decision  is w hether evidence that 
is recorded  by  a M agistrate to  en able  h im  to  decide w hether he should 
exercise ju risd iction  under section  152 (3) o f  the Crim inal P rocedure Code 
can  be read  over w hen  he assum es ju risd iction  and tries the case.

On F ebru ary  7, 1945, In sp ector  Som asunderam  ma*de a w ritten
report to  the M agistrate under section  148 (1) (6) o f  the C rim inal P rocedure 
C ode th at the accu sed  had com m itted  th eft o f a gold  w atch  and chain  
valu ed  a t B s . 750 be lon g in g  to  one Soysa , and produced  the accused  
before  h im . T hereu pon  the M agistrate exam ined  Soysa in  th e presence 
o f  the accused  and decided  to try the accused sum m arily  as A dditional 
D istrict Ju dge. H e  then fram ed  a charge against the accused , recalled  
Soysa, and read over  the ev iden ce previously  recorded .

L earn ed  C ounsel for the appellant con tend ed  that the proceedings 
in volved  a vio lation  o f  the provisions o f  section  297 o f  the Crim inal 
P rocedu re C ode by  reason  o f  the fa c t  th at the M agistrate read over the 
ev id en ce  o f  Soysa in stead  o f  recording it de novo. H e  said th at there 
is n o law  w hich  sanctions a departure from  the procedure indicated in 
section  297 o f th e C rim inal P roced u re  C ode and that the M agi strata w as 
under an obligation  to record the ev iden ce o f Soysa de novo.

Section  297 reads—

“  E xcep t as otherwise expressly provided all ev iden ce taken at inquiries 
or trials under th is O rdinance shall be taken in the presence o f  the 
accu sed  o r  w hen  his person al attendance has been  dispensed w ith , 
in  the p resen ce o f  h is p lea d er:

P rov id ed  th at if the ev iden ce o f  an y  witness, shall have been  taken 
in  the absen ce o f  the accu sed  w hose attendance has n ot been  dispensed

> 0942) 43 N. L. R 169. ‘  11901) 25 I. L. R. Madras 61.
» (1941) 22 G. L . IF. 57. 6 (1920) 22 N  .L. R. 169.
* 23 N. L. R. 362. a (1936) 2 A . E. R. 89.

7 (1920) 2 C. L. Rec. 192.
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w ith , su ch  ev id en ce  shall be  read  over  to  th e a ccu sed  in  .the p resen ce 
o f  such  w itness and th e  accu sed  shall h ave  a  fu ll op p ortu n ity  a llow ed  
h im  o f  cross-exam in in g  such  w itn ess th e re o n .”

T h e language o f  th e  section  is im perative  th at the ev id en ce  shall be  
taken  in  ’th e  presen ce  o f  th e accu sed , or in certa in  c ircu m stan ces , in  th e  
presen ce  o f  his p leader. T h e  p rov iso  is an ex cep tin g  or qu a lify ing  
p roviso  and it exclu d es from  th e  ap p lication  o f  th e  preced in g  p ortion  o f  
th e section  the case w here ev id en ce  has been  recorded  in th e  absen ce 
o f  the accused . T o  sa tis fy  th e requ irem ents o f  th e section , it does n o t 
seem  to  be enough  to  read ov er  th e  sw orn  statem en t o f  the w itness 
recorded  in the p resen ce o f  th e accu sed  be fore  th e co m m en cem en t o f  the 
inqu iry  or trial and treating it  a s exam ination-in -.eh ief. T h e  section  
requ ires that such  exam in a tion -in -ch ie f shall take p la ce  a fter the c o m 
m en cem en t o f the inquiry or trial. L ea rn ed  C ou n sel for  th e  C row n 
con ten d ed  th at th e p roviso  im plied ly  exclu d es  from  th e  operation  o f  the 
section  ev id en ce  th at has b een  record ed  in the presen ce  o f  the accused . 
O n  a carefu l consideration  o f  the term s o f  .the section  and o f  the e ffect o f  
th e p rov iso  w ith  reference to  th e su bstantive w ord s o f  th e  section  w e are 
o f  op in ion  that there is n o  fo rce  w h a tsoever in th is con ten tion . O ne 
fu ndam en ta l p rin cip le  th at governs the in terpretation  o f  S tatutes is th at 
an ex cep tion  m u st b e  con strued  strictly . T h e  e ffe ct  o f  a p roviso  has been  
considered  b y  th e H o u se  o f  L o rd s  in  th e  case o f  W est D erby Union v. 
The M etropolitan L ife  Assurance S ociety1. I n  th a t case  it  w as sou ght 
to  im p ort in to the substantive section  certa in  w ords w h ich  w ere n ot 
there bu t w hich  w ere th ou gh t to  b e  im plied  from  th e  term s o f  the proviso . 
L o rd  H ersch e ll said—

“  I  declin e to  read in to  any en a ctm en t w ords w h ich  are n o t fou nd  
there and w hich  a lter its operative  e ffe ct  becau se  o f  p rov ision  to  be 
fou n d  in any p rov iso  ” .

L ord  W a tson  said—

”  I  am  p er fe ct ly  clear th at if  the language o f  .the en actin g  p art o f the 
S tatu te  d oes n ot con ta in  the provision s w h ich  are sa id  to  o c cu r  in  it, 
you  can n ot derive these p rovision s by  im p lica tion  from  a  p rov iso  ” .

T h e language o f  section  297 is c lear  and u nam bigu ou s and, a ccord ing  
to  th e authority  I  h ave  qu oted , th e  con stru ction  th at th e  p rov iso  im p lied ly  
exclu d es ev id en ce  recorded  in  th e  presen ce  o f  th e  accused  from  the 
operation  o f  the section  can n ot be su pported . W e  fu lly  ap precia te  
th at it seem s in con sisten t th a t ev id en ce  record ed  in th e  presen ce  o f  the 
a ccu sed  can n ot be  read ov er  w h ilst ev id en ce  record ed  in h is  absence 
can  be read over. B u t  w e can n ot b e  a ffected  b y  it. A ll w e can  d o  is to  
con stru e  the section . T h e  m a tter  m a y  w ell be  on e for  th e  atten tion  o f  the 
L eg isla tu re  to  rem ed y  th e  d e fe c t.

W e  agree w ith  th e  v iew  h eld  b y  H ea rn e  J . in  D iyonis v. Perera 2 that 
in  the absen ce o f  a  prov iso  coverin g  su ch  ev id en ce  it  has to. b e  record ed  
de novo. T h e  qu estion  w e  are considerin g  seem s- to  h ave  arisen in 
c iden tally  in the case o f  Abeysinghe v. M enika 3 and, in  the course  o f  his 

1 1897 A . C. 647.
3 43 N . L . R . 419.

43 N . L. R. 336.
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judgm en t, H ow ard  C .J . has dealt w ith  the in con sistency  w e have referred 
to . H e  has, how ever, n ot decid ed  th e question . F or  these reasons w e 
are o f  th e opin ion  th at M r. Jayaw arden e ’ s con tention  m u st be upheld.

L earn ed  Counsel fo r  th e C row n argued that in  any event the conviction  
shou ld  be  affirm ed, as th e failure to  record  ev idence de novo  is, at best, 
an irregularity w hich  is cured  b y  section  425 o f  the Crim inal P rocedure 
C ode. T h is qu estion  has been  considered  under the corresponding 
section  o f  the In d ian  P en al C ode w h ich  reads—

Section 350—

“  E x p e c t  as otherw ise expressly  provided . all ev idence taken under 
C hapters X V I I L ,  X X . ,  X X I . ,  X X I I . ,  and X X I I I . ,  shall be  taken 
in  th e presence o f  th e accused , or, w hen  h is personal attendance has 
been  d ispensed  w ith , in the presence o f his p lea d er .”

There are a num ber o f  decisions referred to  in V o lu m e 2 o f  G hitaley at 
page 1862, w here it has been  h eld  th at a contravention  o f the provisions 
o f this section  is n ot a m ere error, om ission , or irregularity and th at it 
can n ot b e  cured  by  section  537. In  the case  o f  Allu v. The Em peror 1 
w hich  w as fo llow ed  in several cases, it has been  held that section  537 
o f  the In d ia n  C od e  o f  C rim inal P rocedure, w hich  corresponds w ith 
section  425 o f  our C ode, does not apply  to  the in fringem ent o f a statutorv 
requ irem ent. I t  on ly  applies to  errors, om issions, and irregularities o f a 
tech n ica l nature w hich  m ay  occu r  by  acciden t or oversight in  the course 
o f  proceedings con d u cted  in  th e m od e prescribed  by  Statute.

In  the w ell-know n case o f  Subrarnania Aiyar v. King E m p ero r1 
it  w as h eld  b y  the P rivy  C ou n cil that a  disregard o f  the provisions o f  
section  233 o f  the In d ian  C ode o f  C rim inal P rocedure, w hich  is practically  
iden tica l w ith  section  178 o f  our C ode, w as not a m ere irregularity w hich  
cou ld  be overlook ed  if  it h ad  been  prod u ctive  o f no substantive in justice. 
In  delivering th e ju d g m en t o f  the P rivy  C ouncil L ord  H alsbu ry  said—  

"  T h e rem ed y  o f  m ere irregularities is fam iliar in m ost system s o f  
ju risprudence, b u t it w ou ld  be an extraordinary extension  o f such  a 
branch  o f  adm in istering the C rim inal L a w  to say that, w hen  the code  
p ositive ly  enacts th at su ch  a trial as that w hich  has taken p lace here 
shall n ot b e  p erm itted , th is contravention  o f the cod e  com es w ithin 
the descrip tion  o f  error, om ission  or irregu larity .”

1 m a y  a lso refer to  a  ju d g m en t o f  a D ivisional B e n ch  o f this C ourt in 
E bert v . P ere ra 3 w here D e  S a m p a yo J . said— •

“  B u t  th e entire absen ce o f  a charge, w hen  th e M agistrate ought to 
h a v e  fram ed  on e, is  n ot a m ere  irregularity w h ich  m a y  b e  overlooked 
under section  425, b u t is a v io lation  o f  the essential princip le generally 
governing C rim inal P rocedu re  and v itia tes a co n v ic t io n .”

W e  are o f  op in ion  th at in  th is case there has been  an in fringem ent o f 
th e statutory  requ irem ent th at ev iden ce shall be  taken in th e presence o f 
th e  accu sed , and th at it  is  n o t covered  b y  the provisions o f  section  425 
o f  th e C rim inal P roced u re  C ode.

1 A . I .  R. 1924, Lahore 104. * (1901) I . L. R. Madras 61.
* 22 N. L. R. 362.
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We would accordingly set aside the conviction and" the sentence and 
send the case back for a new trial, which as the Magistrate has formed 
bis own opinion with regard to the evidence, must take place before 
another Magistrate.

Bose J.—I agree, and have nothing to add.

Case rem itted for new  trial.


