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1948 P resen t: Ja yetllek e  J .

D E  S I L V A  (S . I . ,  P O L IC E ), A p p ellan t, and P IY A D A S A , 
R esp on d ent.

1,236— M . C. Trincomalee, 1 ,773-

Defence (Miscellaneous) Regulations—Removal order issued by Sub- 
Area Commander under rule 4 (3) passed under Regulation 27—Power of 
Magistrate to consider the reasonableness of the order.

Where the accused was charged with having entered the Trincomalee 
Special Area in contravention of an order served on him by the Sub- 
Area Coipmander—

Held, that the Magistrate had no power to inquire whether there were 
reasonable grounds for the opinion which the Sub-Area Commander 
had formed that the presence of the accused within the Special Area wao 
prejudicial to the efficient prosecution of the war. A removal order 
issued under rule 4 (3) which was passed under Defence (Miscellaneous) 
Regulation 27 must be presumed to have been properly made until the 
contrary is proved.

AP P E A L , w ith  th e sanction  o f  th e A ttorn ey -G en era l, against an 
order o f  acqu itta l en tered  b y  th e  M agistrate  o f  T rincom alee.

A. C. A m eer, C. C., fo r  the com pla in an t, appellant.

N o  appearance for  the accused , responden t.

Cur. adv. vuIt.

D ecem b er  14, 1945. J ayetileke  J .—

T his is an appeal w ith  th e  san ction  o f  th e  A ttorney-G en eral.

T h e  accused  w as charged  w ith  h av in g  en tered  th e T rincom alee  S p ecia l 
A rea  in con traven tion  o f  an  order served  on  h im  b y  a  co m p e te n t auth ority  
(B rigadier A . E . H u n t) to  qu it an d  rem ain  o u t o f  th e  said area. T h e  order 
w as issued under rule 4  (3) appearing in  G azette  N o . 9 ,1 69  d a ted



648 J A Y E T I L E K E  J .—De Silva (8. Police) and Piyadasa.

Septem ber 9, 1943, m ade under section  27 (b) o f  the D efen ce  (M iscella 
neous) B egulations. T h e  order w as in th ese  term s :—

“  B y  virtue o f  pow ers vested  in  m e  by  B u ie  4  o f  th e Trincom alee 
Special A rea B u ies, 1943 (m ade b y  H is  E x ce llen cy  the G overnor under- 
B egu lation  27 (b) o f  th e D e fen ce  (M iscellaneous) B egulations and 
published in the Ceylon Governm ent G azette, N o. 9 ,169  o f  S ep tem ber 9, 
1943), I ,  B rigadier A . E . H u n t, B .A . C om m ander, H .Q . Sub-A rea, 
Trincom alee, being satisfied th at y ou r  presence w ith in  the Trincom alee 
Specia l Area, as defined  for  the purpose o f the aforesaid rules, is 
prejudicia l to  the m aintenance o f  p u b lic  order and the efficient prosecu 
tion o f  th e  w ar in w hich  H is  M ajesty  is at present engaged, do hereby 
require you  to  qu it the T rincom alee  Specia l A rea b efore  8 p .m . on the 
5th  Ju ly , 1945, by  B a ilw ay  train.

“  A n d  I  do h ereby require y ou  to  take notice  that, in th e  even t o f  
your failing to  com p ly  w ith  the requ irem ent set ou t in the foregoing 
paragraph or in the event o f  y ou r  re-entering the T rincom alee Special 
A rea w ith ou t having first obtained  w ritten  perm ission  on  that behalf 
from  m e or from  th e person  for  th e tilne being holding the office o f 
C om m ander, H .Q . Sub-A rea , T rincom alee, during the continuance o f 
the war, you  w ill be  liable under B u ie  7 o f  the aforesaid rules, to  be 
arrested w ithout a w arrant b y  any police  officer and to  be  rem oved 
from  the Specia l A rea, and to  be  detained in cu stod y  pending such 
rem oval ” .

T he evidence show s that th e accu sed  w as a procurer and that the order 
was m ade to  safeguard th e  troops against, venereal disease. In  acquitting 
the accused  th e  M agistrate said—

“  I  reca lled  C h ief In sp ector  A rendsz to ascertain  the reason for the 
order and h e says th at the accused  is a p im p and the order was m ade 
in  order to  sa feguard the troops from  contracting  venereal disease- 
I n  m y  opin ion  this can n ot be  described as prejudicial to  pu b lic  order or 
the efficient prosecution  o f  the w ar ” .

H is  v iew  seem s to  be that there is no reason w hy troops w ho are suffering 
from  venereal disease should  n ot fight, and fight w ell. B rigadier A . E . 
H u n t, the C om m an der o f  th e Sub-A rea , h ow ever seem s to  th ink that the 
proper p la ce  for  troops suffering from  venereal disease is n ot the fighting 
line b u t th e H osp ita l and that if troops con tra ct venereal disease the 
efficient prosecution  o f  th e w ar m u st necessarily  be  prejudiced . I  do n ot 
th ink  th at m u ch  argum ent is necessary to  conv in ce  one that Brigadier 
H u n t ’ s v iew  is sound- There is y e t another reason w hy the M agistrate ’s 
order can not stand. I t  seem s to  m e  th at until the contrary is  proved 
th e order m ade b y  B rigad ier  H u n t m u st b e  presum ed to  have been  
properly  m a d e. S ection  1 o f  th e  E m erg en cy  P ow ers  (D efen ce) A c t , 1939. 
o f  th e  Im p eria l P arliam ent as adapted , m od ified , and extended , to  Ceylon 
by  th e  E m erg en cy  P ow ers (C olonia l D efen ce ) O rder-in -C ouncil. 1939. 
gnve H is  E x ce llen cy  the G overnor th e p ow er to  m ak e regulations as 
appear to  h im  to  b e  necessary o r  exp ed ien t for  securing th e p u b lic  safety, 
the d e fen ce  o f  th e realm , the m a in ten an ce o f  pu b lic  order, and th e
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efficien t prosecution  o f  an y  w ar in  w h ich  H is  M a jes ty  m a y  b e  engaged  
and fo r  m ain tain ing supplies and  serv ices essen tia l to  the life  o f  the 
com ip u n ity . I n  pu rsu an ce o f  th a t pow er H is  E x ce lle n cy  th e  G overnor 
m ad* th e  D e fen ce  (M isce llaneou s) R egu lation s . R eg u la tion  27 r e a d s :—

11 W ith ou t p re ju d ice  to  an y  o th er  d e fen ce  regu lation  th e G overn or 
m a y , as respects—

(а) any  p rotected  p la ce  o r  p ro tected  area, or

(б )  any  p la ce  in  relation  to  w h ich  it  appears to  .the G overn or to  b e
necessary  to  take sp ecia l precau tion s ow in g  to  th e  p resen ce  
in th at p lace  o f  m em bers o f  H is  M a je s ty ’ s forces  o r  m unitions 
o f  w ar,

m ake such  rules regu lating the co n d u ct  o f  persons in th e  sa id  p la ce  or 
area as he th inks necessary  for  th e p ro tec tion  o f  persons and property  
in  th at p la ce  o r  area, for  sa feguarding the d iscip lin e and effic ien cy  o f  
m em bers o f  H is  M a je s ty ’s fo rces  therein , or for  facilita tin g  th e en force 
m en t therein  o f  these regu lation s; and a rule m ade in  relation  to  any 
p la ce  b y  v irtue o f  sub-paragraph  (b) o f  th is regu lation  m ay  m ak e 
provision  fo r  restrictin g  access to  th at p la ce , and  fo r  rem oving  th ere
from  any person  w ho is therein  in  con traven tion  o f  the rule

C ertain rules w ere m ade u nder th is section  w hich  are pu b lish ed  in 
G azette  N o. 9 ,169  da ted  S ep tem ber 9. 1943. R u le  4  rea d s : —

T h e F ortress C om m an der o f  T rin com alee  shall have the pow er—

(1) T o  require the atten dan ce before  h im  o f ' any  person  w h o  is
w ith in  th e S p ecia l A rea ;

(2 ) T o  question  h im  as to  the reasons for his being  in th at area;

(3) W h ere  he is o f  op in ion  th at th e presen ce  o f  su ch  person  in  that
area is  p re ju d ic ia l to  th e  p u b lic  sa fe ty , th e d e fen ce  o f  the 
Is lan d , the m a in ten an ce  o f  p u b lic  order and th e  efficien t 
p rosecution  o f  th e  w ar, to  m ake a rem ova l order in  resp ect o f  
su ch  person , unless it is show n to his sa tis faction  th a t su ch  
person—

(a) is a  m em b er  o f  H is  M a je s ty 's  forces  or o f  any  departm en t 
o f  th e G overn m en t o f  C ey lon ; or ■

(b) w as a t th e date  o f  th e  p u b lica tion  o f  th ese  ru les in the
G azette, th e  ow n er o f  any lan d  or prem ises situated 
in  th at area ; or

(c ) w as a t th e aforesaid  date—

(1) the o ccu p ie r  o f  such  land  or p rem ises ; or

(2) a  m em b er  o f  the fam ily  o f  any  such  occu p ier
dep en d en t on  and  liv in g  w ith  su ch  occu p ier .

T h is ru le  w as am end ed  b y  th e su bstitu tion  of- th e  w ords “  S u b -A rea  
C om m an d er ’ ’ fo r  the w ord s “  F ortress C om m an d er ”  (see  G azette  
N o. 9 ,375  da ted  M arch  2 , 1945). B rigad ier  H u n t  states in th e order th at 
he served on  the acou sed  th at h e  is satis jjed  th at the presence o f  the
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accu6ed w ith in  th e T rin com alee S p ecia l A rea  is preju d icia l to  th e  efficien t 
prosecution  o f  the w ar. T h e q u e s t io n . arises w hether the M agistrate 
had  the pow er t o  inquire w hether th ere  w ere  grounds fo r  the opin ion  
B rigadier H u n t h ad  form ed . I  th in k  th is  qu estion  is con clu d ed  b y  th e 
decision  o f  the H o u s e .o f  L ord s in  th e  case o f  L iven idge v . Sir John 
Anderson  1 w here it  w as h eld  th a t w hen  th e  S ecretary  o f  S tate  acting  in  
good  faith  under regulation 18b o f the D e fen ce  (G eneral) R egulations, 
1939, m akes an  order in  w hich  he recites th at he h ad  reasonable cau se  to  
believe a  person  t o  be  o f  h ostile  associations and th at b y  reason  th ereof 
it is n ecessary to  exercise con tro l over  h im  and d irects th at th at person  b e  
detained, a  C ourt o f  law  can n ot inquire w hether in  fa c t  the Secretary has 
reasonable grounds for  h is belief. T h e  m atter is one fo r  th e  executive  
d iscretion  o f  the Secretary o f  State. L ord  M augham  sa id : —

• “  T h e order on its fa ce  purports to  be m ade under th e regulation 
and it  states th at th e  Secretary  o f  S tate  had reasonable cau se  to  believe 
th e fa c t  in question . In  m y  opin ion  the w ell-know n presum ption  
omnia •praesumuntur rite esse acta  applies to  th is order, and, accordingly 
assum ing th e  order to  b e  p roved  or adm itted , it. m u st be  taken prim e 
facie, th at is until th e  contrary  is proved , to  h ave  been  properly  m ade 
and th at the requisite as to  th e be lie f o f  the Secretary o f  State was 
com p lied  w ith  ” .
The case o f  In  re Bracegirdle 2 has n o bearing on  the present case 

w hich  depends on  the con stru ction  o f  certain  em ergency  pow ers created 
to  m eet the necessities o f  th e war.

I  w ould  set aside the order o f  acqu itta l and send the case back  so that 
the M agistrate m ay  im pose such senten ce on the accused  as h e th inks fit.

Acquittal set aside.

■*»

1 (1942) A . C. 206. 
* 39 N . L. B. 193.


