
544 JAYETILEKE J.—Fernando and Dissanayake.

1 9 4 8  P resen t: J a y e t ile k e  J .

F E R N A N D O , A ppellant, and D IS S A N A Y A K E  P . S. 2095). 
R espondent.

931— M. C. Negom bo, 16,318.

Negligent driving—Bad case of— Court should not hesitate to cancel accused's 
licence—Motor Car Ordinance, No. 45 of 1938, s. 76 (I).

In a bad case of negligent driving the Magistrate shonld not hesitate 
to exercise the power conferred on him by section 75 (1) of the Motor 
Car Ordinance to cancel the licence of the accused.

^ P P E A L  against a con v iction  by the M agistrate o f N egom bo.

H . W . Jayawardene, for the accused , appellant.

T. K . Curtis, G.C., for  the Crow n.

Cur. adv. vult.

D ecem ber  11, 1945. J ayetileke J .—

T he accused  is a m otor  car driver. H e  was charged as fo llo w s : —

(1) T hat you  did, w ithin the jurisdiction  o f th is Court, a t M ahim a-
godella  on  A pril 16, 1945, being  the driver o f m ilitary  truck  
N o. 344733 drive the sam e on the p u b lic  road negligently  or 
w ithout reasonable consideration  for  other persons using the 
h igh w ay and th ereby co llid e  w ith  bus N o. Z . 1171 and cause 
dam age to  the said bus in breach  o f section  88 (3) o f  Ordinance 
N o. 45 o f  1938 and thereby com m itted  an offence punishable 
under section  152 (3) o f  O rdinance N o. 45 o f  193&

O r  in  the alternative—

(2) A t the sam e tim e  and p lace  aforesaid you  d id  being  the driver of
m ilitary  truck  N o. 344733 w hich  w as being  overtaken b y  bus 
Z  1171 fail to  allow  the said bus to  overtak e .,h is  truck  and 
th ereby collide  w ith  the bus Z  1171 in  breach  o f  section  85 (2) o f 
O rdinance N o. 45 o f  1938 and thereby com m itted  an offence 
punish ab le under section  158 o f O rdinance N o. 4,5 o f  1938.

{3 )  A t  the sam e tim e and p la ce  a foresa id  you  did fail to  stop  m ilitary 
truck  N o. 344733 im m edia tely  a fter the acciden t m entioned  in 
coun ts (1) and (2) above in  breach  o f  section  97 (1) (a) (i) o f  
O rdinance N o. 45 o f  1938 and th ereby com m itted  an offence 
punishable under section  158 o f  O rdinance N o . 45 o f  1938.

■(4) A t the sam e tim e and p la ce  aforesaid yott did fail to  report the 
accid en t referred to  in  cou n ts (1) and (2) referred to  above t o  the 
O fficer-in -charge o f  the nearest P o lice  Station  in  breach  o f  section
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97 (1) (iv ) o £ O rdinance N o . 46 o f  1938 an d  th ereby  com m itted  
an o ffen ce punishable under section  168 o f  O rdinance N o. 45 o f  
1938.

A fte r  trial h e w as co n v ic te d  on  all fou r cou n ts  an d  sen ten ced  to  p a y  th e  
m a xim u m  fines prescribed'* by  the O rdinance an d  a lso  to  p a y  certain  sum s 
as com p en sation  to  the in ju red  persons. T h e ap pea l w as n o t  pressed 
on  the facts  b u t M r. Jayaw ardene con ten d ed  (1) th a t th e con v iction  
on the alternative cou n t w as w rong, (2) th at th e fines im p osed  w ere to o  
severe. T h e  first p o in t taken by  h im  is en titled  to  su cceed , b u t w ith  
regard to  the sen ten ce I  am  o f  op in ion  th at the M agistrate has erred 
on  the side o f  len ien cy  if h e  h ad  in  m in d  th e p rovision s o f section  75 (1) o f  
the M otor  Car O rdinance, N o. 45 o f  1938 (V o l. 2 — S u p p lem en t to  the 
L egislative E n a ctm en ts , 1939). T h e  ev id en ce  show s th at th e accu sed  

'w as driving a  m ilita ry  tru ck  along  th e N egom b o-D a m ba d en iya  road 
when an om nibus w ith  a fu ll load o f  passengers ca m e  from  beh ind . T h e 
driver o f  the om n ib u s sou n ded  th e  h orn  and th e  accused  signalled  to  h im  
to  pass but w hen  the om n ibu s w as a lm ost abreast o f  the tru ck  th e accused  
m ov ed  the truck  to  h is right and deliberately  obstru cted  the w ay . T he 
tw o veh icles co llided , th e om n ib u s w as bad ly  d am aged  and several persons 
in it  w ere in jured . O ne ca n n ot con ce iv e  o f  a m ore  w ick ed  a ct them th at 
o f  the accused  in g iving  th e signal to  pass and w ith ou t w arning deliberately  
obstructing  the w ay. Such con d u ct ou gh t to  b e  v is ited  w ith  the 
m a xim u m  pu n ish m en t p rovided  b y  law . B a sh  and  n egligen t driving 
is a m enace to  th e road to -d a y . C ivilian  drivers are fo llow in g  th e bad 
exam ple o f  th e m ilita ry  drivers w h o  drive at a break -n eck  speed  w ith ou t 
the sligh test regard to  th e sa fety  o f  those using th e  road. T h e  w ar is over  
now  - and there does n ot seem  to  b e  any n ecessity  fo r  d riv ing  a t an 
excessive  speed . T h e  P o lice  h ave, perhaps, to o  m u ch  w ork  on  their 
hands at the presen t m om en t to  p u t a stop  to  this nuisance. W h en  bad 
cases like the presen t one com e  u p  b e fo re  th e C ourts I  a m  defin itely  o f  
opin ion  that the M agistrates sh ou ld  n ot h esitate  to  exercise  th e pow ers 
con ferred  on  th em  by section  75 (1) o f  the M otor  C ar O rdinance. I t  
re a d s : —

(1) S u b je ct to  th e p rovision s o f  su b -section  (2), an y  C ou rt before 
w hich  a person  is con v ic ted  o f any offen ce under th is O rdinance, o r  o f  
any o ffen ce under any o th er w ritten  la w  co m m itte d  in  con n ection  
w ith  the driving o f  a m otor  car, m a y  in addition  to  any o th er 
pu nish m en t w h ich  it  m a y  law fu lly  im pose fo r  th a t o ffen ce—

(a) i f  a person  con v ic ted  is  th e  h older o f  a certifica te  o f  com p eten ce
issued o r  deem ed  to  be  issued under this O rdinance, suspend 
the* certifica te  fo r  a sp ecified  period  n o t ex ceed in g  tw o  yeare, 
or ca n ce l the certifica te  ; or

(b) if the person  con v ic ted  is n o t th e h o ld er  o f  a  certifica te  o f  c o m 
peten ce , declare h im  to  b e  d isqualified  for  obtain ing a  
certifica te  fo r  a sp ecified  period .

T h e provisions o f  th is section  h ave p resu m ably  escap ed  th e atten tion  
o f  the M agistrate. T h e accu sed ' in  th is  case is  n ot, in  m y  op in ion , a  fit  
person  to  be  in  charge o f  a dangerou s veh ic le  lik e  a m otor  car. I  th ink
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h e is  a  m en ace to  th e  roads and h is  licen ce  shou ld  b e  cancelled . W h ile  
affirm ing th e conviction s and sentences on  countB (1), (3), and (4), and th e 
order fo r  com pensation  to  the in jured persons, I  w ou ld  d irect th at the 
licen ce  o f  the accused  b e  can celled . T h e con v iction  and the sentence on  
coun t (2} are set 'aside.

Varied.


