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Prescription—Co-tenants—Exclusive possession by one for over sixty years—
No express declaration of sole claim—Presumption of ouster.
It is not necessary, in order to prove (hat a tenant in common has 

claimed the whole property exclusively, th&t it should be proved that 
he made an express declaration to that effect: for it may be shown
clearly hv acts a9 well as words. Where one enters and takes the 
profits exclusively and continuously for a very long period under circum
stances which indicate a denial of a right in any other co-tenant to 
receive them, as by not accounting with the acquiescence of the other- 
co-tenants, an ouster may be presumed.

^ ^ P P E A L  from  a ju d gm en t o f the D istrict -Judge of P o in t P edro.

H . V. Perera, K .C . (w ith  h im  H . W . Thambiah), fo r  the tw entieth 
defendant, appellant.

S . J. V. Chclvanayagam  (w ith h im  N. Kumarasingham), for  the plaintiff, 
respondent.

N. Nadarajah, K .C . (w ith  h im  P. Navaratnarajah), fo r  the ninth 
and tenth  defendants, respondents.

A . C. Nadarajah, fo r  th e eighteenth  defendant, respondent.

S. M ahadevan , fo r  th e n ineteenth  defer 'A m t, respandent.

Cur. adv. vult-
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O ctober 26, 1945. C a n e k e r a t n e  J .

A n  action  for  partition in g the d iv ided  southern  half-share o f  . th e  land  
ca lled  Y eero la i in ex ten t 9  la ch am s 14J ku lies w as institu ted ' b y  th e  
p la in tiff o n  January 22, 1943; he averred th at h is  fa ther, K an d iah , 
purchased  on e-eigh th  share o f  th e land  in  1923 an d  th at h e  d ied  leavin g  
six  cildren , the pla intiff an d  th e  first to  fifth  d e fen d a n ts : h e c la im ed  
l /4 8 t h  share and a lloted  148th  share to  the first to  fifth  d efen d an ts 
and the rem aining shares to  ten  p erson s : sixth  to  e ighth , ten th , tw e lfth  
and  fou rteenth  to  n ineteen th  d efen dants. A l l  th ese parties liv e  in th e  
n eighbourhood  o f  the prem ises in  d ispu te.

T h e p la in tiff's  case w as that o n e  K an th ar K ath irkam ar b eca m e  en titled  
to  th is p ortion  o f  land on  a d eed  ex ecu ted  in 1801 and th at a  half-share 
passed to  his grandson, A ru m u gath er, by  a d eed  ex ecu ted  in 1805- T h ese  
deeds being  instrum ents ex ecu ted  b efore  F ebru ary  1, 1840, ou gh t t o  h ave  
been  registered before  F ebru ary  1, 1875, a ccord in g  to  th e p rovision s o f 
O rdinance N o. 6 o f  1866 (C h apter 102); as th ey  w ere n ot registered th e  
deeds w ere n ot receivab le  in ev id en ce  and m u st be le ft  o u t o f  a ccou n t in  
considering  th e title o f  the pa rties; th is p o in t w as n ot d isp u ted  a t th e 
argum ent. T h e  other h alf-sha fe  d evolved , a ccord ing  to  p la in tiff, on  
A rum ugather, S itham para, C andar and V alliar. Candar, it  is sa id , m ade 
a g ift o f  h is e ighth-share to  h is grand-daughter, S innap illa i, id  .,1679 and 
she transferred th is share to  h er h usband, P aram u. S ith am para  w as 
said to  h ave  g ifted  his share verbally  to  h is  daughter, K ala la ipedd iyar, 
from  w hom  it passed  to  h er  son , S an drasegara ; on  th e death  o f  th e  la tter  
it d ev o lv ed  on  his ch ildren , P aru p ath y  and S id a m p a ra p illa i: in  ex ecu tion  
o f  a w rit against the broth er and sister th is on e-e igth  share w as pu rch ased  
by  P aram u. T h e on e-fou rth  share th at P aram u  w as en titled  to  
u ltim ately  passed  to  the n inteenth  defen dan t.

T h e p rem ises w ere su rveyed  b y  a  C om m ission er ap p oin ted  b y  th e  
C ourt o n  M arch  18, 1943. A ccord in g  to  th e  • S u rv e y o r 's  R e p o r t , th e 
ex ten t o f  the land  w as 9  la ch am s 2 kulies an d  there w ere 10 houses and  
sheds an d  a num ber o f  trees on  it  — 20  co co n u t trees a b ou t 80  yedds o ld  
9 co co n u t trees 10 to  15 years o ld , 7 co co n u t trees about 5 years ..old, 21 
arecanut trees ab ou t 5 t.o 10 y ears old, 5 lim e  trees, a  velurhpili tree,
7 pom egranate trees, 5 m urunkai trees, 3 o f  th em  w ere a b o u t 4 0 .years o ld , 
an elanthai tree ab ou t 20  years o ld , 6  m argosa trees o n e  o f  w h ich  w as 
ab ou t 40 years o ld , 4  o th er  trees and a n u m ber o f  p la in ta in  bu sh es. T h e  
land w as en closed  b y  a liv e  fe n ce  ab ou t 10 to  15 years o ld  W hich “ w as 
covered  w ith  cad jans on  th ree sides and on  th e  fou rth  side  w ith  zin c  
sh eets and cad jans. T h e rep ort sh ow s th at N agam m a, w id ow  o f  Subra- 
m aniam , c la im ed  the entire property  as h e r ’ s and th e  p la in tiff- 'w h o  w as 
present at th e survey  sta ted  th at the houses and sh eds (1 to  10) m d  a ll the 
plantations, e x ce p t  th e elanthai trees  and m argosa  trees, b e lon g  
exclu sive ly  to  the n ineteenth  defen dan t.

O n M arch  18, 1943, N agam m a, th e  tw en tieth  defen dan t, -m ade an 
ap p lication  to  in terven e in  th e  a c t io n ; th is  w as a llow ed  and  a  Statem ent 
o f  c la im  w as filed  b y  her on  M a y  21, 1943. Sh e sta ted  th at the ' ex ten t o f ' 
th e  p ortion  o f  land  in d ispu te w as 9 la ch am s 15| k u lie s ; she,' o la im e d  
th e  entire land  on  an in depen den t t it le  and averred  th at she ahd  h e r
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predecessors w ere in exclu sive possession  o f  this portion  fo r  nearly  sixty 
years. A ccord in g  to  her M oothar V e lo n  and W a lly  w ere each  entitled 
to  11 /5 2  shares o f  this p ortion  o f  la n d ; V e la n ’s share devolved  on  his son 
M urugar and W a lly ’s share on  her daughter, W alliar. M urugar, 
accord in g  to  the statem ent, m arried W a llia r  and on  the death o f  these tw o 
persons th eir  shares, 11 /26 , passed  to  their son, Am balavanar. The 
latter w as said to  have purchased 2 /2 6 th  share in Ju ly , 1858. H is  son, 
Furam anathar, according to  the statem ent, succeeded  to  the half-share 
o f  h is father. L ater  h e  acqu ired th e other half-share. T h e tw entieth  
d efen d an t u ltim ately  becam e en titled  to  the entire land ow ned by  her 
father, P aram an ather; she had transferred the land to  the nineteenth 
d efen d an t in D ecem ber, 1941, and h ad  obtained a re-transfer o f  it  in 
F ebruary, 1943.

T he learned Ju dge a ccep ted  the title as set out in the pla int and declared 
the parties m en tioned  by  th e  plaintiff to  be  entitled  to  the prem ises. 
I t  was con ced ed , he said, that the co con u t trees and th e  other trees 
b e lon g  to  the tw entieth  defen dant and th at she had appropriated the 
prod uce  from  these trees. H e  allotted  all the im provem en ts w hich 
the tw en tieth  defen dan t w ould h ave been  en titled  to (i.e., the houses 
m arked  1, 2, 3, 4, 5, 6, 7, 8 and 9, and the cu ltivated  plantations) bo the 
n ineteenth  defendan t on accou n t o f  the deed o f transfer in her favour.

T h e on ly  con test w as betw een  the. plaintiff and his associates, the first 
to  eighteenth  defendants on the one side and the tw entieth  defendant 
o n  the other. There w ere four pedigrees f i le d : it  is hardly possible 
to  p lace m u ch  reliance on these ; som e have obviously  been m ade by 
persons w ho had no specia l m eans o f know ledge and w ith  the o b je c t  o f 
fitting th e case propounded  by  the party. T h e  ev iden ce led  afforded 
no justification  for m aking a definite assertion as regards the identity  
•of the original ow ners o f  the land.

T he tw entieth  defendan t is a w om an sixty years old . S h e  was b o m  
on  the land  and has been  liv ing  there ever sin ce ; her father, Pararaa- 
nathar, died about th irty -eight years a g o ; he started m aking im p rove
m en ts  on  th is land about tw en ty  years prior to  his death . T hat the 
tw entieth  defendant and her father have been  in possession  o f  the land 
for  about sixty  years w as n ot seriously d isputed by  the contesting  parties. 
T w o  ciroum stances w ere referred to  by them  as show ing an in tention  to 
assert their rights— one, the fa c t that th e  nam es o f som e o f the co-ow ners 
m en tion ed  b y  th e p la intiff had their nam es inserted in  the A ssessm ent 
B eg ister o f  the Sanitary B oa rd  for the years 1918, 1924 and 1937; this is 
n ot a poin t o f any im p ortan ce ; there is no inquiry instituted by  the taxing 
au th ority  for the purpose o f  ascerta in ing w hich  o f  several claim ants to  a 
land  is in actual occu p ation  o f certain  denom inations o f  im m ovable 
p rop erty ; generally a, person  producin g a deed in h is favour can get his 
nam e inserted. T he oth er, the statem en t o f  the plaintiff that, h e  cu t the 
■green leaves from  th e  land  on ce  in  th ree years and rem oved  th em  for 
purposes o f  m anure. The leaves w ere obta ined  from  the suriya and the 
m argosa trees ; th e form er w ere on  th e  bou ndary  fen ce  o f  th e  land. The 
pla intiff is th irty -tw o years o ld ; the ev iden ce d oes n ot d isclose  w hen  his 
father d ied  o r  w hen  he first cu t  th e leaves. O ne can hardly take th is 
■unconvincing assertion o f  th e plaintiff seriously. Param anathar was
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actually  in  possesion  o f  the la n d  for  a t least s o m e ' years before  1886. 
A  fou rth  share was so ld  in execu tion  o f  a  ju d g m en t en tered  against
K . X an tap p er, h is w ife , an d  C . C hittam para and p u rch ased  by  P aram a- 
nather in  O ctober, 1886 : h e  a lso  pu rchased  £ share sold  in  execu tion  o f  a  
w rit against X . K adiram ar. In  O ctober, 1886, h e obta in ed  the d eed s 
g iving  h im  title  to  these shares. H e  rem ained  as sole ow ner and m ade 
im provem en ts on  the la n d ; his possession  becam e op en ly  and n otoriou sly  
adverse to  others.

N othing is  m ore com m on  than for  adverse parties in  e je c tm en t to  c la im  
under the sam e title, y e t  the en try  o f  one party  is n ot th e  entry  o f  the 
other, bu t upon  the assu m ption  th at th ey  are co -ten an ts in  the sam e 
title and in terest. T h ey  m a y  b e  sharers in th at in terest in very different 
degrees and proportions, bu t still there m u st be a co -ten a n cy  to  establish  
the priv ity . T here can  be n o  d ou bt th a t the ap p ellan t had  sole ph ysica l 
possession  in the sense th at sh e w as able to  take and appropriate the
profits and to  exclu d e  all others ; there can  be  no d ou bt th at sh e  sh ow ed
a determ ination  to  exercise  th at ph ysica l pow er on  her ow n  beh alf. T h e 
so le  en joy m en t o f  a  prop erty  by  a  tenant in com m on  is  n ot o f  itse lf an 
ouster o f  h is co -ten an t, the possession  o f  one be in g  th e possession  o f  all. 
I t  is n ot necessary , in order to  prove  th at a  ten ant in  com m on  has c la im ed  
the w hole exclu sive ly , th a t it shou ld  be  p roved  th at he m ade an express
declaration  to  th at effect, fo r  it m a y  be show n clearly  b y  acts as w ell as
w ords. W h ere  on e  enters and takes the profits ex clu sive ly  and  co n 
tinuously  for  a v e iy  long period  under c ircu m stan ces  w h ich  in d icate  a 
denial o f  a right in any o th er to  receive th em , as b y  n ot a ccou n tin g  w ith  
th e  acqu iescen ce  o f  the oth er tenants, an ou ster m a y  be p resu m ed . T h e 
ev id en ce  o f  the pliantiff m akes it. c lear th at th e  co -ten an ts  d id  n o t a tte m p t-  
to  take any share or portion  o f  the p rod u ce ; the exp lan ation , a  feeb le  one. 
ad duced  fo r  th is in activ ity  is becau se  she was paying  th e taxes. H e r  
n am e appears in the A ssessm en t R eg ister  con tin u ou sly  from  the year 
1901; the ta x  o r  rate fo r  the y ears 1901 to  1930 varied  from  12 cen ts  a 
quarter to  4/5 ce n ts ; in 1931 the tax  w as 60 cen ts a quarter, in  1935 
75 cen ts and in  1937 it  w as one rupee and five cen ts  for  a  quarter. T h e se  
circum stances lead to  the in terference th at th e  o th er  co -ten an ts  acqu iesced  
in the ap pellan t taking th e  rents and profits w ith ou t a ccou n tin g  to  th e  
others fo r  th is great-length  o f  tim e, and th e  oth ers w ere d etered  from  
op en ly  ascerta in ing an v  c la im  b u t  from  tim e  to  t im e  m a d e  a  feeble- 
p reten ce  o f  co-ow n ersh ip  by  p lacing  their n am es on  the R eg ister . T he 
proper in ference to  b e  draw n from  th e ev id en ce  in th e c ircu m stan ces  
o f  this case is th at th e tw en tieth  d efen d an t h as acqu ired  a  righ t by  
prescription  to  the portion  o f  land in dispute.

I ,  therefore, reverse th e ju d g m en t o f  the D istr ict  C ou rt and dism iss 
the p la in tiff’s action . T h e ap p ellan t is en titled  to  th e  costs o f  action- 
and o f  the appeal and these sh ou ld  be  pa id  b y  the con testin g  parties- 
(the plaintiff, and th e  ninth,, ten th  and eighteenth  d efendants).

So k e t s z  A .C .J .— I  agree.
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