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C A R T H E L IS  A P P U H A M Y , A p p ellan t, and S I R I W A R D E N E , e t al..
R esp on d en ts

75— D. C. In ty. Colombo, 10,277 .

Will— Probate—Power of Appeal Court to reverse trial Judge's finding on 
“  probabilities " —Trial Judge's finding that will was "  unnatural or 
unreasonable " —No reasons given— Misdirection.
Where the trial Judge refused to grant probate of a will on the ground 

that the story of the witnesses in support of the will was "  irreconcilable 
with probabilities ” —

Held, that the Court of Appeal was in as good a [lositiou to weigh the 
probabilities as the trial Judge.

Held, further, that the failure of the Judge to weigh or discuss the facts 
on which he came to the conclusion that the will was "  unnatural or 
unreasonable "  was a serious misdirection.

A P P E A L  from  a ju d g m en t o f  the D istr ict Ju d ge  o f  C olom bo. T h e 
ap p e lla n t c la im ed  p roba te  o f  a w ill. T h e  first resp on d en t op p osed  

th e  grant o f  probate . T h e  trial Ju d ge  h eld  th at th e ev id en ce  prod u ced  
before  h im  had  n ot satisfied h im  th at the w ill prop ou n d ed  w as the a ct 
and deed  o f  the deceased  and d ism issed th e ap p lication  o f  th e  ap pellant.

N. Nadarajah, K .C . (w ith  h im  N .E . W eerasooria, K .C ., S .R . W ijayatilake, 
and S. P . Rajetidram), fo r  petition er, ap p e lla n t.— T h i6 ap pea l raises 
the qu estion  o f  the va lid ity  o f a w ill a lleged  to  h a v e  been  m ade by  one 
D on  F rederick  S iriw ardene. T h e  testa tor  ex clu d ed  from  the operation  
o f  his w ill th e  inherited  p roperty . O ut o f his acqu ired  properties h e 
m ade sp ecific  bequests to the Sa ilanthayatana P irivena  o f  B en ta ra  an d  to 
A n an da C ollege. H e  devised  the rem ainder o f h is acqu ired  p rop erty  to  
the petition er, C arthelis A p p u h am y, an o ld  and fa ith fu l servant, and to  
tw o  o f  his step  sisters, C ecilia  and L ily . T h e p etition er w as ap p oin ted  
executor.

T h e  learned trial Ju dge has based  his decision  on  probabilities . On 
the qu estion  w hether the w ill is a reason able and natural w ill h e
has fo llow ed  the d ecision  in  Rajasuriar v. Rajasuriar ' .  T h e fa c ts
o f th at case are d istinguishable. T h ere a ch ild  o f  the testa tor w as
deprived  o f  a share o f  th e p roperty . I n  th e presen t ca se  th e testa tor
had n o ch ildren . A  w ill natural o n  th e  fa ce  o f  it  is p resu m ed  to  b e  valid—  
Gunasekera v. Gunasekera 2. T h e learned  Ju d ge  in  th e  presen t case 
has n o t con form ed  to  w hat he w as requ ired to d o  under th e  C ivil P rocedu re  
C ode. H e  has n ot stated  his reasons for  his find ings on  th e  e v id e n ce —  
(1932) A .l .R .  (P .C .) 202 at p. 207. A  testa tor has a r igh t to  b e  capricious 
if h e  chooses. T h e  C ourt can n ot con stru ct a w ill. W ith  regard to  the 
value o f  exp ert ev id en ce  see  W akeford v . L incoln  (Bishop )  M endis v.
Jayasuriya *; Sarkar on E vidence, 1939 ed ., p. 455; B est on E vidence, 
p. 227.

1 (1937) 39 N . L. B. 494. 
» (1939) 41 N . L. R. 351.

* (1921) 90 L. J . (P.C.( 174.
* (1932) 12 C. L. Ree. 64.
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H . V. Perera, K .C . (w ith  h im  S. P . W ijewickrem a  and H . W . 

Jayewardene), fo r  first responden t.— T h e trial Ju dge adm itted ly  d id  not 
re ly  on  the evidence o f the handw riting experts. H e  w as n ot satisfied 
that th e  instrum ent was the act and w ill o f  the deceased . In  th e  case o f  a 
la st w ill w here there is a con test w ith  regard to  execution  the Court 
m ust be  satisfied that it w as th e act and deed o f the deceased. B egard- 
in g  the princip les w hich  should  guide the Court o f  A pp eal in  hearing an 
ap peal w here the m atter in question  is a m atter o f  fa c t see  V iscou n t 
S a n k ey ’ s ju dgm en t in  Powell v . Streatham Manor Nursing H om e  *. T he 
C ourt o f A pp eal shou ld  be slow  to  interfere w ith  a ju d gm en t arrived at 
b y  a Ju dge w ho both  saw  and heard th e w itnesses, unless there is a 
m anifest error— Tharmalingam Chetty v . Ponnambala 2. B egarding the 
value o f th e evidence o f  a handw riting expert see H erath Singho v. Appu- 
hami*. I t  is su bm itted  that no sufficient reason has been adduced for 
upsetting the finding o f the trial Judge.

N. Nadarajah, K .C ., in rep ly .— A  ju d g m en t w hich does n ot deal w ith  
th e  poin ts in  issue and does n ot pronounce a  finding defin itely  on  them  
is n ot a  ju d icia l pron ou n cem ent, nor m u st a judgm en t be delayed for 
several m onths after the case has been  closed— Tikiri Menika v. DeonisA 
W here in a case involvin g  the decision  o f a question  o f fa c t the Ju dge 
fa ils to  discuss th e  ev iden ce in  h is ju dgm en t, a Court o f A pp ea l w ould  be 
justified  in  interfering w ith  the decision— De Zoysa v. Mendis 5. There 
are lim its to  the rule that a  trial J u d g e ’s findings of fa c t cannot be 
d isturbed— Falalloon v. Cassim*, Yuill v. YuilV.

Cur adv. vult.

N ovem ber 22, 1945. K eu n e m a n  S .P .J .—

The petitioner cla im ed  probate o f  a w ill a lleged to  have been  m ade by  
D on  F rederick  S iriw ardene (hereafter referred to as the testator) on 
O ctober 5, 1942. T he testator d ied  on  O ctober 12, 1942, in C olom bo. 
H e  excluded  from  the operation  o f his w ill the properties w hich  he had 
inherited from  his father, and ou t o f his acquired, properties he. devised 
specified  lands to  the Sailanthayatana P irivena  o f B en tara  and to  A nanda 
C ollege. The rem ainder o f his acquired property  the testator devised 
to  the petitioner "  w ho has been  assisting m e  ch ie fly , residing in  m y  
house for  about 20 years and regularly serving m e  obed iently  ”  and  to  
h is “  tw o poor sisters ”  C ecilia  S iriw ardene and L ily  Siriwardene in equal 
shares, w ith  the proviso th at “  th ey , their ch ildren  and grandchildren 
shall be  entitled  to  possess the said properties ” . T h e testator also 
dev ised  his residing house to  the petitioner and  C ecilia Siriwardene and 
d irected  that th e three beneficiaries h e had n am ed should p a y  E s . 300 
to  the preaching hall fu n d  o f  the W elaged era  V ihare. T h e  petitioner 
was appointed execu tor  o f th e w ill. •

T he first respondent opposed  the grant o f probate, and the trial Judge 
held that the evidence produced  before  h im  had n ot satisfied h im  that

» (1935) A . C. 243 at p,249. 4 (1903) 1 N. L. R. 337.
* (1942) 23 C. L. W. 57. * (1925) 26 N . L. B. 497.
• (1920) 22 N. L. R. 361. G (1918) 20 N . L. R. 332 at p. 335.

7 (1945) 29 C. L. W. 97 a lp  101 ; (1945) I. A . E. R. 183
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the w ill propoun ded  w as th e  a c t  and deed  o f  th e deoeased  and d ism issed
th e ap p lication  o f  th e petitioner. F rom  th is ju d g m en t th e p e tition er
appeals.

I t  w as in ev iden ce that th e tes ta tor ’s father, D o n  C ornells S iriw ardene, 
m arried three tim es. T h e  testator w as the on ly  ch ild  o f  th e first m arriage, 
and h im se lf d id  n ot m arry . T h e  ch ildren  o f  th e  secon d  b e d  w ere th e  
first respondent and D av ith , w h o  d ied  leavin g  ch ildren , and  tw o  
daughters. O n  the th ird  occa sion  D o n  C ornells m arried  E lp i N ona 
w ho h ad  tw o  daughters, C ecilia  an d  L ily  S iriw ardene, th e devisees. B u t  
on  the ev iden ce recorded  in  th is ca se  it  is a t least d ou btfu l w hether th ese  
tw o can  be regarded  as the law fu l ch ildren  o f  D o n  C ornelis. T h e  p etition er 
h im se lf is n ot a relation  o f  th e testa tor  and  appears to  have en tered  th e 
house o f  the testator a t the age o f  12 in  the ca p a city  o f  a servant, b u t the 
petitioner stated  th at fo r  20 years he h ad  been  liv ing  w ith  th e testa tor
and assisting h im  in  a ll h is person a l and business affairs, in clu d in g  the
m anagem ent o f  h is p roperties fo r  a  few  years before  th e tes ta tor ’ s death , 
and  had becom e  his trusted  M anager and  Stew ard. I n  th is ca p a city  
he used to  v is it the d ecea sed ’ s estates and p a y  all his labourers, and  w as 
a lso en trusted  w ith  th e con tro l both  o f  his d om estic  and his bu siness 
m atters.

T h e w ill w as alleged to  have been  signed by  the testator on  O ctober 5 , 
1942, in the presen ce  o f  five w itnesses, a t a tim e w hen  the testa tor  w as ill. 
T h e  p etition er says he w as unaware o f  th e ex ecu tion  o f  th e  w ill a t th e 
tim e and till a fter the death  o f  the testator. O n O ctob er  7 th e testa tor 
w as rem oved  to  th e  G eneral H osp ita l, C o lom bo , and on  his w ay  is said  to  
have stayed for  a short tim e at the M aliban  H o te l in  th e P ettah , w here 
Joh n  P erera w as M anager.

T h e testator d ied  at the G eneral H osp ita l on  O ctober 12 b u t his death  
had n ot been  an ticip ated  earlier. T h e  bod y  w as brought to  his v illage. 
O n O ctober 13 the first resp on d en t as n ext o f  k in  arrived at th e tes ta tor ’s 
house and  d em an d ed  the keys, w h ich  th e p etition er re fused  to  g ive  up 
e x ce p t to  the headm an . E v en tu a lly  th e headm an  J a ya n etti w as brou gh t 
and in  h is p resen ce th e p etition er lock ed  up all th e draw ers and  cu p board s 
and  h an ded  the k eys to  h im . A t  this stage the p etition er d id  n ot m ake 
a n y  c la im  as ex ecu tor  under the w ill. T h ere is ev id en ce  on  th e  part o f  
another servan t o f  the testator, S a m m y  Jayasin ghe, th a t h e  to ld  th e  
petition er on  th e 13th th at he w as execu tor  and  dev isee  under a w ill 
execu ted  b y  th e testator. S a m m y  Jayasinghe is sa id  to  h av e  been  th e 
person w ho took  dow n  the term s o f the w ill from  the testa tor  and  tran s
cribed  the w ill, and also signed as a w itness.

There is a d iscrep an cy  in the ev id en ce  here, fo r  th e p etition er says th at 
S a m m y  Jayasinghe on ly  gave h im  this in form ation  on  th e 15th , though  
he had heard on  th e 13th fro m  an oth er w itness to  th e  w ill, T h om as 
A p p u h am y, o f  the execu tion  o f  a  w ill. B u t  no one appears to  have 
in form ed th e first resp on d en t ab ou t th e ex ecu tion  o f  th e  w ill, and th e  w ill 
itse lf w as n ot fo rth com in g  a t th is stage.

T h e crem ation  took  p la ce  on  O ctob er  15. A  few  days b e fore  O ctober 
20  th e p etition er con su lted  N eil de A lw is , C row n  P roctor  o f  B a lap itiy a , 
ab ou t th is m atter, and on  h is a d v ice -th e  fiv e  w itn esses to  th e a lleged  w ill 
tTere taken  to  the P roctor  an d  sw ore affidavit P18- on  O cto b e r  20. In
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P 18  it  w as stated th at a w ill w as signed and attested  by  them  on  O ctober 
5 , and th e w itness, T hom as A p p u h am y, added th at the w ill w as taken 
in the testa tor 's  su itcase to  C olom bo w hen  h e w ent to  enter the hospital.

L ater, on  N ovem ber 5, .an ad vertisem ent P 4  w as inserted in the “  D aily  
N ew s ”  offering a reward o f R s .. 50 for an  “  im portant docum ent ”  lost 
on  O ctober 7 betw een  C olp etty  and the G eneral H osp ita l. T he docum ent 
w as said to  be en closed  in a cover bearing the nam e o f W ilson  de Silva, 
Proctor, K alutara. T h e nam e and address o f  the advertiser w ere not 
g iven  b u t m erely  a num ber. A  sim ilar advertisem ent P 5 w as inserted 
in  the “  D inam ina ”  o f  N ovem ber 6 .

In  response to  this, Joh n  P erera o f the M aliban  H ote l, w rote P 6  on 
N ovem ber 12 to the “  D inam ina ”  th at he had the docum ent in  the 
en velop e described and requested  that the advertiser should see h im . 
O w ing to  delay— w hich  the ev idence show s w as attributable to the office 
o f  the “  D inam ina ” ,— the letter o f  Joh n  Perera was not forw arded to  the 
advertiser for som e tim e. So on  N ovem ber 17 John  P erera w rote 
another letter (P 7 ) to  the “  D in am ina E ven tu a lly  the petitioner 
m et Joh n  Perera and obtained the en velop e. In sid e the n velop e w ere 
found the w ill in question , and also certain  docum ents relating to  a 
d ifferent m atter in respect o f w hich  P roctor  W ilson  de Silva had obtained 
a  legal opin ion  from  the testator. Joh n  P erera ’ s ev idence was that on 
O ctober 7 the testator had handed  h im  the envelope to  keep for h im  as he 
was going to  enter hospital and w ou ld  return in  three or four days.

A  large bod y  o f  ev iden ce w as ca lled  on  both  sides. W ith  regard to  this 
ev id en ce  the trial Ju dge said he was “  unable to refer to  any particular 
w itness and say that his ev id en ce  can  be accep ted  as true or re jected  as 
false ” . H e  added that “  the on ly  w itness w hose looks and appearance 
cau sed  a preju d ice  in m y  m ind  is S am m y Jayasinghe, and the on ly  w itness 
w ho im pressed m e  as speaking nothing bu t the truth is G om is. A s 
regards the w itness Jayanetti, headm an o f  W elagedera , and D on  L ew is 
A pp uh am y, I  th ink th ey  cu t a sorry figure under cross-exam ination .”  
B u t  he m akes it clear in his n ext sentence that he is referring to 
"  dem eanour and d eportm ent ” , and adds “  I  have therefore to  decide 
th e case on  p roba b ilities .”  I  th ink  the Ju dge h eld  here that he was 
unable to  say th at th e ev id en ce  o f  any w itness w as true, though he was 
favourably  im pressed by  the dem eanour o f G om is and unfavourably 
by  the dem eanour o f  S am m y Jayasinghe, and probably  also o f headm an 
Jayanetti and D on  L ew is A pp uh am y.

I t  has been  urged by  C ounsel for  the first respondent that the evidence 
o f  G om is has been  accep ted  as true and that this ev idence dem olishes 
the case o f  the petition er that a  w ill w as signed on  O ctober 5. The 
D istr ict Judge has m ade it abundantly  clear th at he w as unable to  say 
th at th e ev iden ce o f any single w itness “  can  b e  accep ted  as true ”  and 
w as unable to  decide th e case on  the oral ev idence. H e  has certain ly  
n ot regarded the evidence o f G om is as decisive o f the case. I  th in k .it  
w ou ld  b e / w rong on  our part to  h o ld  in appeal th at the evidence o f G om is 
destroys th e story  o f the petitioner and his w itnesses. T h e Ju dge has 
really  decid ed  the case on  th e “  probabilities ” , and I  th ink  it is oqr  duty  
to  consider the case upon th at basis.
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A t an earlier stage o f  his ju d g m en t th e  trial Judgfe said— “  I  fe lt  som e 
d ifficu lty  in  decid ing  th is case  and the sp ecia l d ifficu lty  arose fro m  th e 
ep isode o f  the M aliban  H o te l and  th e legal ad v ice  sou ght from  M r. N . de 
A lw is. I  cou ld  n ot easily  recon cile  m y se lf to  the v iew  th at these villagers 
possessed the degree o f  c leverness to  th ink ou t and  execu te  a p la n  so 
e laborate and so fu ll o f  c ircu m stan ces as the M aliban  ep isode and  the 
legal ad vice  from  M r. N . de A lw is .”  T here is no d ou bt th at th e  Ju d ge  
has tou ched  upon a very  im p ortan t fa c to r  in the case  w hich  m a y  w ell b e  
regarded as favouring the case for th e  petitioner. U n fortu n ate ly  th e Ju d ge  
has n ot d iscussed  th is m atter in  detail, and he has n ot tou ch ed  u pon  th e 
advertisem ent in the papers and th e tw o  letters w ritten  by  J oh n  P erera  
to  the “  D in am ina ” . P ossib ly  his language m a y  be regarded as coverin g  
th at also, b u t the language is n ot clear. I n  m y  op in ion  th is asp ect o f  the 
case shou ld  have been  fu lly  d iscussed  and the Ju d ge  shou ld  have g iven  us 
the benefit o f h is findings and the reasons on  w hich  th ey  w ere based . 
A ll that he has done is to  m en tion  th at “  after m u ch  see-saw ing  ”  he 
settled  to the v iew  that the story  o f  the w itnesses in  su p p ort o f  th e w ill is 
"  irreconcilable w ith  probalities " ,  th e M aliban  ep isode “  a fake ” , and 
the legal ad v ice  from  N . de A lw is “  a m a k e-believe  ” , I n  m y  opin ion  
the Ju dge has n ot been  h elp fu l in assisting us to  form  a ju st apprecia tion  
o f  the case.

A s regards the “  probabilities ” , the first an d  also th e last p o in t the 
Ju d ge  m akes is th at ”  N on e o f  th e ad m itted  relatives o f  th e deceased  is a 
beneficiary  under th e w ill ”  and that ”  T h e w ill in  qu estion  is n o t  a 
reasonable or natural w il l .”  T h ere  can  be little  d ou bt th at these find ings 
a ffected  th e J u d g e ’s attitude tow ards the case and I  th ink  th ey  sh ou ld  be 
exam ined . I f  b y  these w ords the Ju d ge  suggested  th at th e ”  ad m itted  
relatives ”  have b een  entirely  c u t  off, th a t su ggestion  is in correct. F or  
the testator purports to  have exclu d ed  from  the operation  o f  the w ill the 
property  he inherited from  his father, and th is p rop erty  w ou ld  d ev o lv e  
as an in testacy  on  the ”  ad m itted  relatives ” . P erhaps th e J u d g e  w as 
n ot entirely  u n m ind fu l o f this, as h e  had  earlier p o in ted  ou t th at it  w as 
on ly  th e acqu ired  p roperty  o f  th e testa tor th at h ad  b een  dev ised  to  the 
n am ed beneficiaries, but- he said th at there w as n o ev id en ce  in th e case 
as to  th e  nature and ex ten t o f  the inherited  p rop erty . T h is last c o m m e n t 
is h ow ever n ot accurate , fo r  th e  d ocu m en t P 16  show s th^it th e te s ta to r ’s 
fa ther le ft  to  his heirs an in testate  estate  consistin g  o f  31 lands w h ich  in 
1923 w ere valu ed  at about R s . 10,000 an d  at the tim e o f  th e te s ta to r ’s 
death  w ould  p roba b ly  h ave been  m ore  valuab le . On the fa c e  o f  th e w ill 
then  the testator had draw n a sharp and in tellig ib le  d istin ction  betw een  
his inherited  and his acqu ired  p rop erty , and had con triv ed  th at the 
inherited  property  shou ld  pass to his ”  ad m itted  heirs ” .

T h e Ju dge has n ot g iven  his reason  for  h old in g  th at th e  w ill w as 
unreasonable or unnatural. I t  has to  be  rem em b ered  th at the testa tor 
had  le ft  beh ind  h im  n o  w ife , no ch ildren , and  n o fu ll brothers and  sisters. 
T h e on ly  ”  ad m itted  heirs ”  w ere h a lf broth ers and sisters o f  the secon d  
bed . T h a t the testa tor h ad  a specia l k indness fo r  C ecilia  n d  L ily  there 
c a n  be little  doubt. W h atever  th eir  real c la im s to  be  th e ch ildren  o f  the 
tes ta tor ’ s father, th e testa tor h ad  alw ays recon gn ized  th em  as sisters. 
I n  fa ct th e Ju d ge  does n ot re je ct  and appears to  a cce p t  th e ev id en ce  o f
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C ecilia that the testator w as n ot on  very  good  term s w ith  anybody ex cep t 
her, h er sister L ily , and th e  petitioner, and th e  Judge h im self recogn izes 
the likelihood “  that the sisters w ere the specia l ob jects  o f  h is b o u n ty ."  
T he docum ents P 2, P25, P26, and P27 also show  that the testator w as 
fon d  o f C ecilia and L ily  and regarded th em  as sisters. A dm itted ly  Cecilia 
w a6 liv ing w ith  the testator for  som e tim e before  his death. T h e 
petitioner said that L ily  w as also liv ing w ith  the testator. T h at w as 
denied b y  G om is, but another w itness for the first respondent, A m ere- 
singhe, adm itted  that L ily  also lived  w ith  the testator for som e tim e. 
In  fa c t th e  first respondent h im self ad m itted  that h e had stated that L ily  
w as his sister “  for the purpose o f  g iving  h er in m arriage ” . There had 
been  no ob jection  to  the inclusion  o f  the nam es o f C ecilia and L ily  as 
heirs o f  th e testa tor ’s father in th e testam entary proceedings (P 16 ) 
although the question  o f  their descen t w as raised in a la ter partition 
case (P17).

There has been  a considerable b od y  o f ev idence as to th e relations 
betw een  th e testator and his h alf brothers, the first respondent and 
D avith . There had been  litigation  betw een  D avith  and the testator in 
1927 (See P 3 ), and th e petition er alleged that the first respondent was not 
in the h a b it  o f  visiting the testator. A t the sam e tim e there w as the 
evidence o f  G om is and others th at first respondent visited  the ‘ testator. 
T he Judge has n ot discussed th is im portant question  nor recorded h is 
findings. I  am  n ot satisfied that the Ju dge gave his attention  to these 
m atters, and the failure to  consider them  considerably vitiates his 
ju dgm ent.

L e t  m e  turn  to  the case o f the petitioner. A d m itted ly  he w as not a 
relation and had jo ined  th e testator as a servant at the age o f tw elve. 
B u t  about 20 years had elapsed since that tim e. T h e billhead P I  shows 
that h e had risen, to th e p osition  o f  a partner w hose nam e w as included 
in th e business nam e in at least on e  im portant venture by  the testator. 
T h e  petitioner cla im ed  th at he w as also in reality  the m anager o f all th e  
testa tor ’s affairs and had perform ed genuine and valuable service on 
behalf o f  the testator. T h e w itness T hom as A pp uh am y said that th e  
petitioner w as “  like an ad opted  son  ”  to the testator. T h e trial Ju d ge  
should  have considered all th is ev iden ce as w ell as ev idence to the co n 
trary, b u t there is noth ing to  show  that he w as done so, and I  think he has 
m isd irected  h im self in th is conn ection .

F in a lly  there is the fa c t  that on the face  o f the will the testator had 
provided for  certa in  devises to  charities.

A ll these m atters w hich  I  h ave m en tioned  have a strong bearing on the 
question  w hether the w ill in  question  can  be regarded as unreasonable o r  
unnatural. I  think it w ould  be an error to  suggest that the preference o f  
a testator for  persons w ho are on  term s o f  friendsh ip  and cordiality, 
though  n ot o f  relationsh ip , over those w h o  are to  som e exten t conn ected  
by  b lood  bu t are n ot on  term s o f in tim acy  can  be branded as unreasonable 
or unnatural. O n the con trary  I  should  regard it as natural and reason
ab le  that a testator should  ch oose  as recip ients o f  his bou n ty  those w ho 
are near and dear to  h im , w hether con n ected  by  b lood  or otherw ise, and 
in  th is respect I  do n ot think a Sinhalese testator differs from  any o th er  
testator.
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I  h ave  dea lt a t som e length  on  th is  su b je ct  b ecau se  I  th in k  i t  sh ow s a 
fu n d a m en ta l w eakness in  th e ju d g m en t and becau se  th e  J u d g e ’s  v iew s 
o n  th is m a tter  m u st in evitab ly  have co lou red  h is op in ion  on  th e other 
asp ects  o f  the case.

T h e o th er poin ts w hich  the Ju d ge  m akes as regards “  p robab ilities  ”  
a re  as fo llo w s : —

(1) H e  records h is “  con je ctu re  ”  th at the w ill w as fab rica ted  on  
•October 11 w hen  the p etition er retu rn ed  to  th e  v illage a fter  lea v in g  the 
testator in  hospita l. H e  a lso h o ld s  th at the w ill cou ld  n o t h a v e  b een  
fabricated a fter the death  o f  the deceased . T h ere is n o t  an  a tom  o f  
ev iden ce to  su p p ort e ither o f  th ese  p o in ts . T h e  secon d  p o in t m a y  
a ctu a lly  be regarded as favourin g  the p etition er ’s story , and C ou n sel for  
the first respon den t h im se lf stron gly  a ttacked  th at finding.

(2) T h e Ju dge com m en ts  on  th e  fa c t  th at the testa tor  d id  n ot before  
the date o f  the ex ecu tion  o f  th e  w ill g ive  any in d ication  th at h e  w as going 
to  execu te  a w ill. I  do n o t say  th a t  th is p o in t cou ld  n ot b e  considered  
by  the Judge b u t it does n ot appeal to  m e  as a  con clu s iv e  argum ent.

(3) T h e  trial Ju d ge  said that the ev id en ce  o f  P eter  Jayasin gh e w as
" 'ir re co n cila b le ”  w ith  th at o f  S a m m y  Jayasin ghe, becau se  S am m y 
Jayasinghe says h e w as ca lled  in to  th e room  by  th e  testa tor  and  asked, 
w hether P e ter  Jayasin gh e and o th er w itness h ad  co m e  to  th e house 
w hile P e ter  Jayasinghe says th at during all th at tim e h e w aited  in the 
house o f  the deceased . In  th e first p la ce  the ev id en ce  o f  P e te r  Jayasinghe 
is  n o t • correct ly  g iv en ; w h at h o d id  say  w as— “ I  w aited  from  1.30 till 
a b ou t 4 .3 0  p .m . M eanwhile I  w ent to a school and cam e back  ” . This 
show s that P eter  Jayasinghe w as n ot in the h ou se  all the tim e, and  it  is 
possib le  th at th e  testa tor had  d iscov ered  th is. In  th e secon d  p la ce , 
ev en  if at th e m ost there w as a d iscrep a n cy , th a t does n ot m ake 
th e  ev id en ce  o f  th e tw o w itn ess ‘ ‘ irrecon cila b le ” . In  fa c t  the tw o  
w itnesses corroborate  each  oth er on  m ateria l p o in ts . <

(4) T h e trial Ju d ge  says that as regards the 5th  O ctob er  th e p etition er 
said he w as aw ay  from  h om e fo r  a good  part o f  it ; he' d id  n ot say that 
h e  w as aw ay  from  h om e from  10 .30 a .m. to  4 .3 0  p .m . W h a t the p etition er 
actually  said w as— ‘ ‘ I n  the m orn ing  I  w en t ou t to  fe tch  D r . E a tn ay ak e  
and returned w ith  the d octor . T h en  I  w ent b a ck  in  the sam e ca r  to  fe tch  
m ed icin e  and retu rn ed  h om e abou t 6 p .m . I  w as ou t p ra ctica lly  th e w h o k  
d a y . I  had a lso  on  th at d a y  to  g o  to  a bou tiqu e  ” . I t  is at least possib le  
th at the short in terva l during w h ich  the p etition er w as in the house 
d id  n ot co in cid e  w ith  th e d icta tion  or the drafting  or th e singing o f  the 
w ill.

(5) T h e  trial Ju d ge  says th at if the testa tor  desired  secrecy  as regards 
th e  w ill— as th e  w itnesses assert— his o b je c t  w as lik ely  to  be  d efea ted  by  
h av in g  it w itnessed  b y  five  v illagers, and  th at h e  co u ld  h ave  easily 
arranged fo r  a qu iet ex ecu tion  o f  th e w ill be fore  a n otary . T h e  testator 
co u ld  n ot easily  have gone ou t on  th at d a y  w ith ou t h av ing  cau sed  
co m m e n t. T o  m y  m in d  i t  is a qu estion  w h eth er the co m in g  o f  a n otary  
o r  o f  the five v illagers to  th e house w ou ld  h ave  cau sed  grea ter  p u b licity , 
and  even  a  n otary  w ou ld  h ave  n eeded  tw o  w itn esses. I  d o  n o t regard 
th is argum ent as a stron g o r  u n eq u ivoca l one.
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(6)  T h e Ju d ge  says that he doubts w hether the en velop e  contain ing the 
w ill w as p u t in to th e  su itcase ; it w ould  have been  returned to  P roctor  
W ilson  de S ilva at K alutara, or at any rate the petitioner w ould  have 
seen it a t ' C olpetty  w hen  h e  opened  the su itcase. T he first po in t has 
som e su bstance, fo r  the testator actually  m e t and talked to  P roctor  
W ilson  de S ilva  on  his w ay to  th e  hospita l and h e certain ly  had an 
opportunity  to  g ive over th e en velop e w ith  his contents to  the P roctor. 
A s  regards th e second poin t, it w ould  depend on how  the bag w as packed- 
and  unpacked, 'as to  w hether the petition er w ould  have seen  the en ve
lo p e —and even  if  he saw  it h e m a y  n ot, if h is story b e  true, have know n 
w hat th e im portan ce o f  th e envelope w as, and m ay not have registered 
the fa c t  o f having seen the en velop e in his m ind.

T h e J u d g e  com m en ts  on  th e fa c t  th at the testator kept th e envelope 
contain ing th e  w ill w ith  Joh n  P erera  rather than w ith  P roctor  W ilson  de 
S ilva. A s" I  suggested before , th is is a po in t w hich  w as w orthy ct 
consideration , b u t at the sam e tim e one has to bear in m ind  th e fa c t  that 
individual testators have their id iosyncracies and that explanations 
w hich  m a y  have been  available if they w ere alive are n ot obtainable 
after their death.

(7) T h e  Ju dge also com m en ts on  the fa c t that no m ention  was m ade 
by  th e testator to  the petitioner, w h o  h ad  been  appoin ted  executor, 
o f  the m aking o f  the w ill. H ere  again, this is a poin t w orthy o f  con 
sideration, b u t  as against it on e has to  bear in m ind  the desire- for secrecy  
spoken  to  by  the w itnesses. F urther, there is the fa c t that the testa tor 
d id  n ot an ticipate th at he w as going to  die so soon.

(8) T h e  trial Ju dge th ought th at the M aliban  incident and the subse
qu en t in cid en t w hich  led  to  th e  d iscovery  o f the w ill w ere “ to o  good  to  be 
tru e” . A s  ; I  suggested  before , th is is to o  facile  a finding, and th e  Judge 
has not, th ou gh t fit to  exam ine the w hole o f those events in detail and to  
record h is reasons for the finding.

(9) T h e  Ju dge com m en ts  on  the fa c t th at the petitioner had gone to 
P roctor  N ; de A lw is. H e  says “ G alm atte  is w ith in  th e  jurisdiction  o f  
th e D istrict C ourt o f  K alutara, and ordinarily p eop le  o f  G alm atte w ould 
transact th eir  business at K a lu tara” . This m ay be true w ith  regard to  
cases institu ted  in th e  K alutara Courts but- there is noth ing to  show  that 
for legal ad vice  p eop le  o f G alm atte  always go to  K alutara, and there is 
defin ite ev iden ce in this case th at P roctor  de A lw is ’s residence is m uch  
nearer to  G alm atte  than is K alutara.

(10) T h e  Ju dge says th at the readiness w ith  w hich  the five w itnensses 
appeared b efore  M r. de A lw is for affirm ing to  th e affidavit m ade h im  
th ink  " t h a t  th ey  are conspirators w ho are prepared to  colloborate  to  the 
en d  ” . AH I  can  say is th at th is is a m ost startling assum ption , and no 
reasons are g iven  for  it.

F urther th e  Ju d ge  held  that L ew is  A pp uh am y, the husband o f  Cecilia, 
w as a coljobora tor. N ot on ly  is th is n ot supported  b y  any evidence 
b u t in  fa c t  L ew is  w as ca lled  b y  C ounsel for  th e  first respondent in to  the 
w itness • b o j f  and n o  su ggestion  w hatsoever o f  co lloboration  w as p u t to  
h im . ' I  th ink  the assu m ption  o f  the Ju dge is unw arranted.
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(11)  T h e  trial Ju d ge  m akes a v ery  strong c o m m e n t o n  th e  fa c t  th a t 
the first respondent w as n ever to ld  sh ortly  a fter  th e  death  th a t  a  w ill 
had  been  execu ted , and th at h is  c la im  fo r  th e  k eys w as n o t  cha llen ged . 
H ere  I  th ink the J u d g e  is on  m u ch  stron ger grou nd  and th at th is is  a 
m atter  w h ich  d eserved  th e  fu lle st consideration . T h is asp ect o f  th e  case 
e ffe c ts  the petitioner, S a m m y  Jayasinghe, the headm an  J a ya n etti, and 
possib ly  T h om as A p p u h am y. O ne d ifficu lty , h ow ever, is th at th e  Ju d ge  
has n ot really  considered  possib le  explanations. In  fa c t  th rou gh ou t his 
ju d g m en t— although he does m en tion  th e fa c t  th at it w as “  a fter m u ch  
see-saw ing ”  that h e arrived a t h is d ecision — .there is hard ly  anyth ing 
to  show  w hy the "s e e -s a w ”  w as necessary  or w hat considerations really  
cau sed  any ju d ic ia l vacilla tion .

(12) T he Ju d ge  has n ot decid ed  the case on the ex p ert ev id en ce  ca lled  
as regards the genu ineness o f  th e signature.

I  have been  at great pains to  consider the trial J u d g e ’ s reasons becau se  
it  has been  strongly urged on  us th at w e shou ld  n o t in terfere  w ith  findings 
o f  fa c t  b y  th e  trial Ju d ge , and a lon g  series o f  cases u pon  th is m atter 
d ecid ed  both  in C ey lon  and  in E n g lan d  have b een  c ite d  to  us. I  m a y  say 
th at in th is  case, as I  have show n  earlier, w e are n ot dea ling  w ith  a finding 
as to  the truth o f  oral ev id en ce  based  upon  observation  o f  th e m a n n er and 
dem eanour o f  w itnesses, a lthough  even  in such  a case  w e are n ot en tirely  
absolved  from  the ob ligation  o f  rehearing th e c a s e : see Yuill v . Yuill 1 
In  this case the Ju d ge  has d ecid ed  u pon  th e  ‘ ‘ p robab ilities  ”  o f  th e  case, 
an d  a  C ourt o f  A p p ea l is in  as g ood  a p osition  to  w eigh  th e p robabilities 
as th e tria l Ju d ge . On one m atter, v iz ., w h eth er th e  w ill can  he regarded 
as an ‘ ‘ unnatural or u nreason able”  w ill— the Ju d ge  has c o m e  to  a c o n 
clusion  w ith ou t w eigh ing or d ecid in g  the fa cts  o n  w h ich  h e co u ld  base 
his in ference, and I  th ink this con clu sion  has co lou red  th e  attitud e o f  the 
Ju d ge  to  the other features in th e  case . I  th ink  th is a m ou n ts  to  a 
m isd irection  and a serious one. T o  som e ex ten t  the J u d g e  h as d ep en d ed  
on  con je ctu res  and assum ptions w h ich  can n ot be  ju stified . T h ere  have 
been  a num ber o f  poin ts decid ed  by  th e Ju d ge  on  an in correct ap precia tion  
o f  the ev iden ce. F or  som e o f  h is  fin d ings th e  Ju d g e  has g iven  n o reasons 
o r  inadequate reasons. A n d  fin ally , thou gh  it w as obv iou s— and at one 
stage the Judge h im se lf so fe lt— that- there w ere som e strong p oin ts  in 
favour o f  the petitioner, the J u d g e  has draw n a p ictu re  o f  the p e t itio n e r ’s 
case in  unrelieved funeral colours.

In  the circu m stan ces I  am  unable to  su pport the ju d g m en t o f  the 
D istr ict Ju d ge , and I  think it m u st b e  set aside. I  have- care fu lly  c o n 
sidered w h a t further order shou ld  be m ade in  th is m a tter. I n  m y  op in ion  
it  is n ot possib le  for  us to  en ter  any  final order in th is m atter, m ore 
esp ecia lly  as m an y  poin ts o f  im p ortan ce  have n o t been  d ecid ed  by  th e . 
Ju d g e , som e o f  w hich  have been  in d icated  in  th is order. I n  these 
c ircu m stan ces I  set aside the ju d g m en t and send the case ba ck  for  trial 
de novo.

I t  m a y  be possib le b y  agreem en t o f parties to  m ak e th e ev id en ce  already 
taken ev id en ce  in the case, bu t I  th ink  it  is desirable th at each  w itn ess 
shou ld  at least b e  retendered  for  cross-exam in a tion  so th at th e  Ju d ge  
w ho re-hears the case m a y  h ave  an op p ortu n ity  o f  d ecid in g  on  th e  tru th  

' (1945) 1 A . E. f t .  183. 29 C. L. W. 97
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car otherw ise o f  th e ev idence g iven  I  w ish  to  im press on  the Judge that 
h e  is n ot to  take as final any argum ents on  fa c t  w hich  m a y  appear in  th is  
order b u t that he should  g ive  h is consideration  to  all aspects o f  th e case.

T h e appellant is entitled  to  th e costs o f  appeal. T h e  costs o f  the trial 
already held  w ill be  in the discretion  o f th e Ju dge w ho retries the ease.-

Canekrratne J .— I  agree.

Rem itted  for trial de novo.


