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Legitim— Possession of—No offence unless ganja is ingredient— Poisons, Opium 
and Dangerous Drugs Ordinance (Cap. 172), s. 28.

The possession of legium is not a contravention of section 28 of the 
Poisons, Ooium and Dangerous Drugs Ordinance unless there is some 
evidence to show that the legium is in fact a preparation within the 
meaning of that section.

^ ^ P P E A L  against a con v iction  by  th e M agistrate  o f M ata le.

H . W . Jayewardene, fo r  the accused , appellant.

V. T. Thamotheram, C .C ., for  the A ttorn ey -G en era l.

N ovem ber 9 , 1945. R ose  J .—

In  this case the ap pellan t w as co n v ic te d  on  tw o  cou n ts , charges contra  
sections 26 and 28 o f  the P oisons, O piu m  and D an gerous D ru gs O rdinance.

A s to  th e charge con tra  section  26, C ou nsel fo r  th e ap p ella n t says, and  I  
agree w ith  h im , th at there is no ev id en ce  to  show  th at th e  ap p ella n t w as
in possession  o f  any seeds, p od s , leaves, flow ers o r  any p a rt o f  th e  h em p
p lant or o f  any oth er p lant m en tion ed  in th at section . I t  seem s to  m e,
therefore, th at the charge under th at section  ca n n o t b e  susta ined  A s
to  the charge under ^section 28, it is a lleged  th at th e ap p ellan t w as in  
possession  o f  a tin  o f 'le g iu m  w h ich  th e C row n  suggests is a preparation  o f  
w h ich  th e  resin  o f  gan ja  fo rm s a  part. T h a t m a y  or m a y  n ot b e  so. 
B u t  in h is particu lar case  th e  o n ly  ev id en ce  as to  the fin d in g  o f  leg iu m  
and as to  w hat leg iu m  is con ta in ed  in th e ev id en ce  o f  M r. E k anayak e, 
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A ssistant Superintendent o f  E x cise , w ho says, “  I  found a tin  contain ing 
leg ium . I  produce it  (P  3) I t  appears th at th e M agistrate appreciated 
th at there shou ld  be som e ev idence to  show  th at leg ium  is  in  fa c t a  
preparation w ithin the m eaning o f  section  28 o f  th e  Poisons, O pium  and 
D angerous D rugs O rdinance and it w as no d ou bt for that reason that this 
exhib it was sent to  the G overn m ent A n alyst. In  fa c t th e  report o f  the 
G overnm ent A n alyst w as n o t prod u ced  in ev idence and is therefore not 
before  th e  C ourt, bu t leaving th at aside, on  look ing at the report o f  the 
G overnm ent A n alyst w as n ot p rodu ced  in evidence and is therefore not 
as Counsel for the appellant says, that it is quite inconclusive for  the 
purpose for w hich  the C row n intends to  use it. F or  that reason it  w ould 
seem  that the charges under sections 26 and 28 have not been  proved.

L earn ed  Crown Counsel asks m e  to  use m y  pow ers under section  425 
o f th e  C rim inal P rocedure C ode on the ground that in fa c t  no m iscarriage 
o f  ju stice  has occurred  b y  the con v iction  o f  the appellant. T h at is a 
m atter w ith in  the d iscretion  o f  an A p p ea l Court, bu t in  th is particu lar 
instance I  d o  n ot propose to  exercise th at d iscretion. I t  seem 6 to  m e 
th at th is is a case w here th e person  in charge o f th e  prosecution  shou ld  
have taken care to  see th at the charges w ere properly  fram ed in 
accord an ce  w ith  th e  ev id en ce  w hich  it w as proposed  to  adduce.

F or  these reasons the appeal su cceeds and the con v iction  and sen ten ce 
are quashed.

Appeal allowed.


