
522 De Silva v. Maningamuwa. ■

IM S P resen t: Canekeratne J .

D E  S I L V A  v . M A N IN G A M U W A .

A pp lication  for  a w rit o f Quo Warranto on  L . M aningam uw a.

Writ of Quo Warranto—Procedure for election of Chairman of Village Com­
mittee— Meaning of election by ballot— Undue influence— Village
Communities Ordinance (Cap. 198), a. 27, and rules made under s. 59.

Application was made for a writ of Quo Warranto to Bet aside the 
election of the Chairman of a Village Committee on the ground that the 
election was void because it had not been held by secret ballot and as 
undue influence had been exercised.

On the evidence it was established that the Ratemahatmaya of the 
district was seen in the proximity of the room where the ballot papere 
were filled up by the voters. There was, however, no evidence to show 
that he knew how the electors voted—

Held, that there was no contravention of the statutory rules regarding 
the election of a Chairman.

Held, further, that there was no proof that undue inflnence was 
exercised by the Ratemahatmaya.

1 (1881) S 8 . C. C .8 . -  3 (1879) 2 8. C. C. 26.
3 (1918) 20 N. L. R. 38S.
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TH I 8  w as an ap p lication  fo r  a  w rit o f  Q uo W arran to  to  set aside th e  
e lection  o f  the C hairm an o f  a V illa g e  C om m ittee .

C. 8 . B arr Kum aralculasinghe (w ith  h im  T. D . L . A p on so  and V ernon  
W ije tu n g e ); fo r  the petitioner.

0 .  E . C h itty  (w ith  h im  S. R . W ija ya tila k e), fo r  the respondent.

T. S . F ernando, G .C ., as A m icu s Curiae.

Cur. adv. v rd t.

N ovem ber 29, 1945. Canekeratne J .—

In  th is ca se  a p etition  has been  presen ted  to  obta in  a m and ate  in the 
nature o f  a w rit o f  Quo W arran to  to  ou st the resp on d en t w h o  is the 
d e fa c to  C hairm an o f  the V illage  C om m ittee  o f  U d asiya  p a ttu w a fro m  th a t 
o ffice  on  the ground th at the freed om  o f e lection  has b een  flagran tly  
v iolated .

T h e  m eetin g  for  the e lection  o f  the C hairm an w as held  on  Ju ly  27, 1940, 
a t ab ou t 2 p .m . T h e votin g  took  p la ce  at the V illag e  T ribu n al bu ild ing  
a t P a ld en iya ; it consists o f  a hall w ith  an  op en  verandah  in fr o n t  and  
on  the tw o  sides, a dw arf w all separates th e  verandah  from  th e h a ll ; 
in the fron t w all there is a gate an d  at th e ba ck  o f  the h a ll is a w a ll 
probab ly  reach ing th e ro o f ; near th is w all is the p la tfo rm  o f  th e P res id en t 
o f  the V illag e  T ribunal and in  fron t o f  th is p la tform  th e  P resid ing  O fficer 
sat during th e e lection  m eetin g ; in  fron t o f  h im  w as th e b a llo t b o x . 
T h ere  are tw o  room s beh in d  the h all, en tran ce to  on e , i . e . ,  th e room  on  th e  
right, as on e enters th e hall, is ga ined  through  a door in  th e  w a ll : th ere  
is a  w in dow  on  a side and an oth er d oor  a t th e b a ck ; fr o m  th e ba ck  d oor  
on e  w ou ld  step  on  to  an open  verandah  w h ich  leads to  a b lo ck  con s istin g  
o f  a sm all verandah, a store-room  and a  k itch e n : th e store -room  b e in g  
nearer the hall than  the k itchen .

A t the e lection  th e petition er, H . W . S . de S ilva , and  th e resp on d en t, 
L . M an ingom u w a, w ere the can d idates. T h e  ev id en ce  o f  the h ead m en  
ca lled  by  the respon den t sh ow s th at th e A ssista n t G overn m en t A g e n t 
had  fixed  a m eetin g  o f  the h ead m en  o f  h is d iv is ion  for  th e  pu rp ose  o f  
considering  m atters relating  to  th e cu ltiv a tion  o f  fields, th e  in terna l 
purchase o f  p addy  and certa in  oth er th in gs for  3 p .m . T h e ir  p resen ce  
in the h a ll a t the tim e o f  the e lection  m eetin g  w as n o t n ecessa ry ; h o w ­
ever, led  b y  cu riosity  or a t th e  requ est o f  som e person  th ey  took  th e ir  
seats in  the hall. O n an  ob je ct ion  taken  b y  th e  p e tition er  to  th e p resen ce  
o f  the h eadm en  and th e  R a tem a h atm ay a  o f  th e  d istr ict, K a p u w a tte , 
in  the hall, the P resid ing  O fficer requ ested  th em  to  lea v e  th e  bu ild in g . 
M o st  o f  th em  le ft  b y  th e fron t en tra n ce ; th e  R a tem a h a tm a y a  w h o  w a s  
sea ted  near the P resid ing  O fficer g o t  u p  fro m  his sea t a n d  d ep a rted  fro m  
the ba ck  en tran ce ; h e ap paren tly  op en ed  th e d o o r  lead in g  to  th e b a ck  
verandah  w hich  w ou ld  h ave  b een  c lo sed  a t th e  beg in n in g  o f  th e  e le c t io n  
m eetin g  and  w en t o u t ; th is d oor  w as thu s le ft  u nbolted .

O n  a m em b er  ap p ly ing  fo r  a  ba llo t p a p er th e P resid ing  O fficer h a n d e d  
h im  a b lank  p ie ce  o f  pap er and  requ ested  h im  to  g o  to  th e  room  o n  th e  
right w here a  table  had  b een  p la ced , w rite  the n a m e o f  th e  can d id a te  o f
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his choice , fo ld  the paper, return to  the hall and p u t it in th e ballot box. 
T h e  num ber o f  ba llot papers g iven  ou t by  h im  w as 22 ; 14 votes w ere 
ca st in  favour o f  the respondent and 8  in favour o f the petitioner.

I t  w as argued on  beh alf o f the petitioner that the e lection  was void  
because it had n ot been  con d u cted  in accordance w ith  the provisions of 
the L a w  inasm u ch  as it w as n ot by  secret ba llot and as undue influence 
had been  exercised . O n behalf o f the respondent it was urged that there 
w as no m istake as regards th e votin g , th a t the L a w  on ly  required that the 
votin g  shou ld  be by  ba llot, th at there w as no contravention  o f the L aw  
and that the m istake, if any, had n ot affected the result o f the election  
and there w as an unreasonable delay in m aking this application  by  the 
petitioner.

K . A . P eter  P erera w as the first person  to  receive a ballot paper. 
H e  testified  th at w hen  he w en t inside the room  to w rite the nam e o f the 
candidate  w hom  he p referred  h e saw  the back  door open  and the B ate- 
m ahatm aya standing near the open  door.

T h e presence o f the B aten iah atm aya  at the entrance was spoken to  by  
M udiyanse w ho v oted  next. T h e petitioner w as the 14th person  to  go 
to  the room ; he saw  the B atem ah atm aya  at the open  door and 
im m edia tely  cam e and m ade a com pla in t to  the Presiding O fficer; it was, 
as he testified , to  the e ffect th at the door w as open  and that the B a te ­
m ahatm aya w as standing ju st by  the door and trying to  see w hat was being 
done b y  th e v oters ; th at the Presiding Officer w ent to  the p lace and 
closed  the door w ith  a bang. I t  w as not d isputed th at the com pla in t was 
m ade ab ou t the door being  open , that , the Presiding Officer w ent to 
ascertain  th is, fou n d  the door open  and closed  it.

T he P o lice  O fficer, Sergeant F ernando (now  S u b -Insp ector  F ernando), 
corroborated  the p e tition er ’s statem en t that he com pla ined  that the 
B atem ah atm aya  w as b y  the door. I t  is probable that the petitioner 
saw  M r. K apu w atte  standing at this p lace  and m entioned  this fa c t to  the 
Presiding O fficer; the fa c t  th at th e  petitioner w as in a state o f  excitem ent 
w hen  m aking the com p la in t seem s to be  a c ircu m stan ce, a lthough slight, 
in favour, o f th is v iew .

T w o o f the headm en  w ho w ere ca lled  b y  the respondent stated that 
th ey  w ere w ith  the B atem ah atm aya  near the k itchen  w hile voters were 
record ing their v o te s : accord ing  to  th em  the B atem ah atm aya did not 
lea ve  th at p la ce  till the e lection  w as over. O ne w ou ld  not be  im pressed 
w ith  the story th ey  related in the w itn ess-box  and I  have no doubt that 
th eir  ev iden ce is n ot true. T he other w itness was the V e l V idane, the 
12th  person  to  record  his v o te ; he did n ot rem em ber w hether the door 
w as open  at all bu t h e said there w as p len ty  o f  light in that room . T he 
respondent is the broth er-in -law  o f  th e K ora la ; he said he does n ot 
associa te w ith  the B a tem a h atm aya , he does n ot know  th at he is a m an  o f 
in flu ence ; he started by  saying h e addressed th e B atem ah atm aya as 
“  B . M . ”  L a ter  it transpired th at he w as the clerk  to  the gentlem an 
w h o  w as th e im m edia te  predecessor o f  M r. K apu w atte  and that he 
con tin u ed  to  be the clerk  to  M r. K ap u w atte  for  one m on th  and le ft  his 
services thereafter. H e  gave different reasons for- doing  s o : because 
h is  education , w as n ot sufficient, then  the salary w as n ot su fficient; later 
h e  stated  h e w an ted  to  look  a fter th e cu ltivation  o f  his property . H e
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w as n ot a candid  w itness an d  his answ ers w ere la m en ta b ly  la ck in g  in  
frankness. I t  w as n ot be sa fe  to  a ccep t his ev id en ce  on  any  m ateria l 
p o in t unless it is corroborated  by  th e ev id en ce  o f  oth ers.

I t  has lon g  been held  in E n g lan d  before the A cts  relating  to  e lection s  
w ere passed , that by  the com m on  L a w  o f th e land, i .e .,  L a w  n o t  crea ted  
by  E n a ctm en ts  and A cts  o f  P arliam en t, an e lection  is v o id  (1) i f  it is n ot 
a real e lection , as w here there is bribery , u ndu e in flu ence and  u ndue 
pressure; (2) if the e lection  w ere n o t con d u cted  in  accord an ce  w ith  th e 
princip les o f  the subsisting  e lection  law s. A n  election  w ou ld  b e  d eclared  
vo id  if th e  T ribunal w hich  is asked to  avoid  it is satisfied  as a m a tter  o f  
fa c t  that there w as no real e lectin g  by  th e con stitu en cy  at all, i f  it w ere 
p roved  to  its satisfaction  that the bod y  o f  e lectors had  n ot in  fa c t  h ad  a 
fair and free opp ortu n ity  o f e lectin g  the can d idate  w h ich  th e  m a jor ity  
m igh t prefer. T h is w ould  certa in ly  be  so, if th e m a jor ity  w ere p roved  
to  have been  p reven ted  from  record ing their votes  e ffectiv e ly  a ccord ing  
to  their ow n  preferen ce by  general undue corruption  or general in tim id a ­
tion . T he sam e resu lt shou ld  fo llow  if by  reason  o f  any  su ch  or sim ilar 
m ishap , the T ribunal, w ith ou t be ing  able to  say th at a m a jority  h ad  been  
preven ted  shou ld  be satisfied th at there w as reasonable ground to  be lieve  
that a m a jor ity  o f  the e lectors m a y  have been  p reven ted  from  e lectin g  
the can d idate  th ey  preferred  *. A n  e lection  m a y  a lso be avoided  w h en ­
e v er  in tim idation  b y  the im p rop er exercise  o f  sp iritual in flu ence has so 
ex ten sive ly  prevailed  upon as to  p reven t the e lection  being  a free  e le c t io n : 
undue in fluence m ay  be lay or eccles iastica l ( Calway , 2 O' M  <t H  56.)

F o r  the p u rpose o f  th is case it is necessary  to  consider and determ ine 
the construction  o f  the provisions o f  th e O rdinance (C h . 198 o f  L eg isla tive  
E n a ctm en ts). S ection  27 ( 1) o f  the O rdinance e n a cts : “  E le c t io n  o f  th e 
Chairm an o f  a V illage C om m ittee  sh ou ld  be  by  ba llo t  . .. . . 
T hen  fo llow s su b-section  2 w h ich  e n a cts : “  T h e  e lection  o f  a C hairm an 
and the ba llot. . . . su b je ct to  th e  provisions o f  su b -section  1 b e  
con d u cted  in accord an ce  w ith  such  procedu re as m a y  be p rescribed  b y  
rules under section  5 9 .”  T h e rules m ade under section  59 o f  the 
O rdinance are published  in the 1941 S u p p lem en t o f  Subsid iary  L eg isla tion , 
V o lu m e  3 (32 0 ); P a rt I I I .  con ta in s th e  ru les relating  to  th e  e le ction  o f  a 
C hairm an. E u le  2 (A ) s ta tes : “  I f  there are tw o  can d idates. . 
th e P resid ing  O fficer shall proceed  to  th e e lection  o f  on e o f  the can d idates 
by  b a llo t .”  E u le  5 sta tes : “ F o r  the p u rp ose  o f  a b a llo t under P art 
I I I  . . . .  the P resid ing  O fficer shall g ive to  each  m em b er  presen t 
a ba llot paper on  w hich  the m em b er  m a y  w rite the n am e o f  th e can d id a te  
for  w h om  he w ishes to  v o te . B a llo t  papers shall be  fo ld ed  so th at th e 
nam e w ritten  thereon  shall n ot be  seen . T h e  P resid ing  O fficer shall 
c o lle c t  . . . .  and cou n t th em  in  th e presen ce  o f  th e m em bers  
o f  the C om m ittee  presen t at th e m e e t in g .”  T h e  E u le  genera lly  p o in ts 
o u t th e m od e or m anner o f  doin g  w h a t th e section  en acts  sh all be  done. 
W ord s shou ld  b e  taken in  their ordinary  sense and i t  is th erefore  p e r ­
m issib le  to  refer to  a d ictionary  to  ascerta in  th e  m ea n in g  o f  a w o rd : 
the d ictionary  m eaning  o f  the w ord  ba llo t is as fo l lo w s : a sm all ba ll used 
for secret votin g  h en ce , a tick et, & c., so u sed ; th e m eth od  o f  secret v otin g .

1 Woodward v. Sarsons (1815) L. R. 10 C.P.  733.
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T h e provisions relating to  the e lection  o f  m em bers are to  b e  found in 
section  16; section  16 (2)  en a cts ; “  E v ery  p o ll at a m eeting  o f  voters 
shall be  h eld  by  secret b a llo t .”  T h e procedure is to  be  found in the rules 
m ade under th e  O rdinance (P art 13 o f  th e B u ies, page 321 o f V o lu m e 3 
supra). T hese contain  elaborate provisions for  choosing  a m em ber. 
T h e in tention  o f  the legislature gathered from  the w ords used appears 
to  be  to  ensure absolute secrecy  in votin g  w hen  it  com es to  th e election  o f  
a m em ber. T h e  election  in on e case is b y  ba llot, in the other b y  “  secret 
ballot ” . T h e suggestion  o f a change o f  language as im porting a change 
o f substance, thou gh  m aterial, m ay  easily be  exaggerated. T h e election  
o f  the first Chairm an has to  be  held  under the presidency  o f  an officia l; 
the particu lar provision  he has to  observe is stated in th e statute law —  
every  person  w ho is a m em ber m u st be supplied  w ith  a ba llot paper by  
him  the m em ber has to  w rite  the nam e o f a candidate, fo ld  it  in such a 
m anner th at w hat is w ritten  there can n ot be  seen b y  another and return 
it in the m anner d irected  b y  th e Presiding O fficer. I t  is a kind o f secret 
voting  inasm uch  as n o one b u t the m em ber w ho hands the paper w ould, 
as a general rule, know  for  w hom  he has given  his v ote  till perhaps the 
e lection  is over.

T he ev iden ce does n ot w arrant a finding that the door leading to  the 
back  verandah  w as h a lf open . I t  w as, how ever, open  to  som e extent 
during the tim e th at 13 o f  the- electors w ere at the ta b le : on  the evidence 
th e door w as a quarter open , o r  ju st a little  m ore.

T h e R atem ah atm aya  cou ld  n ot actu ally  see w hat was w ritten  on  a 
ba llot paper unless he step p ed  inside the room  or the e lector  w ent up 
to  th e door. I f  the R atem ah atm aya  looked  through th e open  door 
he w ou ld  see an e lector  at th e  table , h e w ould  notice how  long the m au 
took  to  com p le te  his task  and h e m igh t m ake a shrew d guess as to  w hat 
w as inscribed  on  the paper bu t th a t . w ou ld  be fa r  short o f the evidence 
w hich  ou gh t to  satisfy  the T ribunal that the R atem ah atm aya had 
know ledge o f  h ow  the 13 e lectors or som e o f  them  voted .

T h e ev id en ce ' in th is case does n ot show  that there was any con tra ­
ven tion  o f  th e statu tory  rules regulating the e lection  o f a Chairm an.

W a s th e e lection  n ot a real e lection  ? B y  m eans o f  the civ il authority 
w ith  w h ich  a R a tem a h atm aya  is invested  he is in a p o s it io n  to  acquire 
an in fluence ov er  th e subordinate headm en  and over the villagers liv ing 
in his d istrict. B u t  th at alone is n ot sufficient, there m u st be an abuse 
o f  the in fluence. I n  the cases referred to , som e specific a ct w as alleged 
to  have been'sdone b y  a p riest or p riests ; no definite act is alleged in th is 
case.

I t  m a y  be urged th at th e  R atem ah atm aya  w as at th e p la ce  for  the 
purpose o f  lettin g  voters see  th at he w as keeping an eye upon  th em  and 
in  th e h ope  th at b y  so do in g  he m igh t in duce som e o f  th em  w ho w ould  
n ot otherw ise d o  so , to  v o te  for  th e respondent or at least n ot to  v ote  
fo r  th e petition er. A s  the v oter  d id  n ot pass the ch ie f headm an on  his 
w ay  to  th e room , is one ju stified  in com in g  to  th e conclu sion , w ithout 
any d irect -evidence, th a t on e  or m ore voters observed  h im  a t th e p lace 
an d  w ere in tim idated b y  h is p resen ce to  d o  w hat he o r  th ey  w ould  not 
oth erw ise h a te  done ?
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T h e respondent has been  chosen  b y  th e m a jor ity  o f 't h e  p erson s having 
th e  righ t to  e le c t ; h e  is the better  m an  accord in g  to  th eir  standards; 
a  com m ittee  gets th e  cha irm an  it  deserves. A  T ribu n al th a t h as to  
con s id er  the valid ity  o f  an e lection  im pugn ed  b y  th e  extraordinary  w rit o f  
Quo Warranto ou gh t to  a ct w ith  great cau tion  in u psettin g  th e  considered  
v iew  o f  th e e lectors. I t  ou g h t a t least to  h ave  reasonable  ground s fo r  
believing  th at on e or m ore e lectors  w ere p reven ted  fro m  electin g  the 
can d idate  th ey  preferred. T h e  presen ce  o f  th e R a tem a h a tm a y a  a t the 
p la ce  w as unfortunate b u t I  do n ot th ink  th at there are reasonable 
ground s fo r  com in g  to  a con clu sion  th at an elector  o r  e lectors w ere 
in tim idated.

I  d isallow  the respon den t the costs  o f  the inqu iry  up to  O ctober IS ; 
h e is en titled  to  th e costs thereafter.

■Application refused.


