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1945 Present: Soeetsz A.C.J. and Canekeratne J.

F E R N A N D O  et al., A pp ellan ts , and J IN A L A N K A R A  T IS S A  T H E R O ,
R esp on d en t.

319— D . 0 . Avim awella, 3.

Estoppel—Plaintiff's claim for incumbency of a Vihare—Ten defendants— 
Claim for same incumbency by ninth defendant—No objection raised 
by the other contesting defendants as to irregularity of ninth defendant's 
claim—Judgment in . favour of ninth defendant— Contesting defendants 
estopped from submitting, in appeal, that the incumbency could not have 
been declared in favour of a defendant—Estoppel by election.

Buddhist Law—Incumbent dying leaving no pupil—Right of sole fellow pupil 
to succeed.

The plaintiff claimed the incumbency of a Vihare averring that the 
first to eighth defendants, dayakayas of the Vihare, and the ninth and 
tenth defendants who were Priests prevented him from entering into 
possession of the Vihare.

The ninth defendant claimed the incumbency himself on the ground 
that he was the co-pupil of the last incumbent.

The trial Judge held that the ninth defendant succeeded to the in
cumbency and made a declaration in his favour.

It was argued that as the plaintiff had failed in the claim for the 
incumbency the Judge should not have made a declaration in favour 
of the ninth defendant: —

Held, that the appellants had acquiesced in the irregularity complain
ed against and should not be allowed to raise the question in appeal.

Held, further, that where an Incumbent of a temple dies leaving no 
pupil his fellow pupil succeeds.

^  P P E A L  from  a  ju d g m en t o f  the D istr ict  Ju d ge  o f  A v issaw ella .

H . V. Perera, K .C . (w ith  h im  C. V. Ranawake and D , D . A thulath- 
mvdali), fo r  the fou rth  to  e ighth  and ten th  defen dan ts , appellants.

N. E. W eerasooria, K .C . (w ith  h im  S. E . J. Fernando  and T . B . Dissa- 
naike), fo r  the n inth  d efen d an t, respon den t. v

Cur. adv. vult.

N ovem ber 21, 1945. C anekeratne  J .—

T h e  plaintiff c la im ed  th e  in cu m b en cy  o f  Sri P o o m a  A ra m a y a  V ih a re  
standing on  the land  •called G od e llek e le  s itu ate  a t P u w a k p itiya . P la in 
tiff ca m e  to  C ourt on  Jan u ary  18, 1943, and  averred  th a t h e w as ap p oin ted  
in cu m b en t b y  th e  H ig h  P riest o f  the Nikaya  and th at first to  e igh th  
defendants, dayakayas o f  th e  V ih a re , an d  n inth  an d  ten th  d e fen d an ts 
w ho w ere priests prevented h im  from  en tering  in to  possess ion  o f  th e  
V ihare on  N ov em b er  6, 1942. T h e  first and  secon d  d efen d an t filed  n o  
answ er. T h e  position  taken  u p  b y  th e  fou rth  to  e ighth  d e fen d an ts  w h o  
filed  on e answ er w as th at th ey  and th e  oth er dayakayas w ere en titled  to
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appoin t the in cu m bent o f  the V ihare and th at the ten th  defendant w as 
appointed  b y  them . T h e n inth  defendant cla im ed  th e incum benoy 
h im self on  the ground th at he w as the co -p u p il o f  the last incum bent.

T h e  learned Ju dge fou nd  as a fa ct that w ith  the consent o f  the late 
M udaliyar Sri Chandrasekera a tem ple w as bu ilt on  the land G odellekele 
belonging to  h im  in 1899 by  E ev . Som ananda Thero w ith  the help o f 
a num ber o f inhabitants o f the loca lity  including one W illiam  F ernando 
a  close relative o f  the M udaliyar, that thereafter the dayakayas o f  th e 
tem p le  obtained subscriptions and erected  a dagoba and a pilimage 
and in 1903 th e  dayalcayas, one P eiris the m anager o f  the M uda liyar 's
properties in  th e  d istrict and on e G eorge the con d u ctor  o f the M udaliyar’s
estate at P u w akpitiya  got dow n the E ev . K ottagoda Punnandana the 
tu tor  o f  Som ananda and form ally  dedicated  th e V ihare to th e  Sangha. 
Punnandana w as the first in cu m b en t; he was succeeded  by  Som ananda 
w ho continued  to  be  the in cu m bent for about forty  years and died w ithout 
leaving any pupil. T h e learned Ju dge held that the ninth defendant 
su cceed ed  to  the in cu m b ep cy  on the death  o f  Som ananda and m ade a 
declaration  in his favour.

I t  w as strongly urged th at there is no justification  for the learned
Ju dge m aking a declaration  in favour o f  a defendant. T h e  action  cam e
on  for hearing on  M arch  28, 1944; after certain  adm issions had been  m ade 
six issues w ere fr a m e d : issue 2 deals w ith  the right o f  the H igh  P riest 
o f  the Nikaya  to ap poin t an incum bent. Issu e 6 reads th u s : is the 
n inth  defendant en titled  to the in cu m ben cy  o f this tem ple as a co-pup il 
o f  E ev . Som ananda T hero ? F iv e  m ore issues were then suggested by 
coun sel for the appellants. Counsel for the n inth  defendant then raised 
an issue— issue 12. E v en  if issue 2 is answ ered in the affirm ative does 
n inth  d efen d an t’s right to th e  in cu m b en cy  prevail over such appoin tm ent?

T h e right to su cceed  to  the in cu m ben cy  on  the death o f Som ananda 
w as asserted a t the earliest opportunity  by  the n inth  defendant 
and a c la im  for relie f w as expressly  p u t forw ard in his answer. I t  becam e 
c lea r  to  th e con testing  defen dan ts that a cla im  to  the in cu m bency  was 
m ade as against th em  by tw o  persons, the plaintiff and the ninth defen d 
ant. A t the com m en cem en t o f the hearing an issue w as raised in  respect 
o f  th is right. I t  w as clearly  the du ty  o f the con testing  defendants at 
th is stage, i f  they in tended to rely on the irregularity npw com pla ined  of, 
to  ask th at a d irect issue on  that poin t should be fram ed and tried. I t  is 
qu ite  probable that had th is course been adopted  the n inth  defendant 
w ou ld  have taken appropriate steps im m ediately  to  m ake an independent 
c la im  to  the in cu m b en cy  against th e fourth  to eighth and tenth  defen d 
ants. N o such  issue, how ever, w as asked for and the case w as disposed 
o f  on  the m erits. In  th is case C ounsel had e lected  to go on and take 
h is chance w ith  the Ju dge on  th e  case as it then stood and he failed ; 
h e  ou gh t n ot to  be  allow ed to  rely  on  a p oin t, w hich  he cou ld  have taken 
in  th e C ourt be low , at this la te  stage. In  these circum stances, there is 
n ow  an estoppel' by  e lection  against the appellants. T h ey  acquiesced 
in the irregularity  they  cou ld  h ave  com p la in ed  against, and they  should 
n o t be  allow ed to  raise the question  now . (Spenser B ow er  on  E stoppel, 
page 233, &c.)
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I t  w as also argued th at there w as n o  d ed ica tion . O ne reads h ow  h is 
d evoted  friend , K in g  Sen iya  B im bisara , fou r  years you n ger than  B u d d h a , 
his protector, g ives h im  a park, perhaps the first donation  o f  th is sort, 
the origin o f  a ll the m on astic  fou ndation s. T h e K in g  o f  N agadth a 
B im bisara  th ou gh t “  here is th is ba m b oo  forest V e lu v an a , m y  p leasure 
ground, w hich  is neither to o  near the tow n  n or to o  far from  it . . .  
w hat if I  w ere to  g ive  it to  the fra tern ity?  . . . .  and h e took  a 
golden  vessel o f  w ater and d ed ica ted  th e garden to  B u d d h a , saying 
‘ 1 w ill g ive up the park  to  th e  fratern ity  w ith  B u d d h a  at th e h e a d .' 
and the B lessed  one accep ted  th e park ” . ( Mahavagga , 1.22.) T h en  th ere
is th e g ift  o f  the Kajagaha- treasurer. A fte r  h e h ad  en terta ined  B u d d h a  
h e spoke as fo llo w s : —  .

“  R everend Sir, how  shall I  a ct in  the m a tter  o f  these m on astery  
ce lls?  In  th at case, O h, h ouseholder, d ed ica te  these s ixty  m on astery  
cells to  the Order, both  present, and to com e  and th roughou t the 
w orld  ” . (Cullavagga, V I.1 .1 ., see 20 N .L .R . pages 394, 395.)

T h e essentials o f  a g f t  seem  to  be th e p resen ce o f  th e grantor and 
grantee before  an assem bly  o f  fou r  or m ore  priests and th e d elivery  o f  th e  
su b ject o f  th e g ift in  the p resen ce o f  th e assem bly  to  the g ra n tee ; the 
grantor w ou ld  use ap propriate  w ords so  as to  in d icate  su fficien tly  h is  
in tention  to  m ake a grant. T h e grant m a y  be m a d e  by  a  w riting  o r  
m ay  be m ade verbally . ( Wiclcremesinghe ct al. v. Ur manse et a l.1). T h e  
offering and reception  o f  g ifts w as alw ays accom p a n ied  w ith  w ater in 
B u d d h istic  circles. O nce the g ift is a ccep ted  th e prop erty  becom es 
Sanghika.

T he e ffect o f  a  donation  is th a t th e  donor d ivests h im se lf o f  all right 
in th e th ing delivered in favour o f  the d o n e e : a  m an  m a y  in good  faith  
g ive a th ing w hich is n ot his ow n  and the don ee  will ge t all the rights o f  
th e don or in the property . T h e  on ly  reliab le ev id en ce  on  the question  
o f  a grant is that given  b y  W illia m  F ern ando w hose testim on y  has b een  
accep ted  by  th e learned J u d g e : it  sh ow s th at there w as- a d ed ica tion  
cerem on y  at w hich  ten priests w ere presen t and th at the tem p le  w as 
form ally  d ed ica ted ; it m u st be  assum ed th at all the n ecessary  requ ities 
for  m aking the tem p le  sanghika w ere com p lied  w ith . T h ere w as th u s 
a form al a c t accom p an ied  by  a solem n  cerem on y  in th e p resen ce  o f  ten  
priests; th is fa c t  is ad m issib le  as a starting  p oin t for  acqu iring  a title  
by  prescription . P unnandana en tered  in to possession  o f  th e prem ises 
ut dominus; h e  and liis su ccessor h ad  been  in  possession  o f  th e p rem ises 
for  a period  o f  about forty  years and th ey  can  c la im  a righ t by  prescrip tion  
against th e  dayakayas w ho m ade the d ed ica tion  and their heirs. T h e  
fa c t that title  to  the land  was in th e  M uda liyar is n o t v ery  m ateria l. 
H e  a t least knew  that strangers w ere beg in n ing  to  bu ild  on  his land and 
h e either a llow ed th em  or le ft  th em  to  co m p le te  th e bu ild ing  and  to  take 
possession  o f  it ; it  is a qu estion  w h eth er h is su ccessor  in  title  can  a t th is 
d istance o f  tim e  assert a title  to  th e land.

A  g ift o f p roperty  m a y  b e  m a d e  b y  a roya l don or o r  b y  a private  person  
to  a  particu lar priest and h is p u p ils : an ex am p le  o f  su ch  a g ift by  a K in g  
is th e g ift  o f  the v illage  o f  D u m b a ra  in  1800 to  D . R a k k ita  U nnan se,

1 (1921) 22 N . L. R. 236.
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th e  persons to  take the in com e w ere referred to  as “  Dharm arakkita 
U nnansege sisyanu Bissiya param paraw a”  (4 N . L .  R . 167). K ings in 
an cien t tim es used to  dedicate tem ples. S im ilarly a V ihara m ay  be 
d ed ica ted  to  a particu lar priest and his pupils in perpetual succession  
(2 0  N . L .  R .  pages 396, 402). E v ery  V ihara  is presum ed to  be d e d ica te d . 
in pupillary  succession , unless the contrary  is proved.

I f  at the original dedication  n o provision  was m ade regulating the 
m od e  o f  succession  to  th e in cu m b en cy  th en  th e  general rule o f  8issiyanu 
sissiya paramparawa applies and the persons w ho dedicated  the tem ple 
o r  the grantors cease to  have any right or con trol over the in cu m bency .
( Dhammajoti Unname v. Sarananda Unnanse Rathanapalla Unname v. 
Kewthagala U n n a m e2', Saranankara Unname v. Indajoti U n n a m e*. 
N o  such provision  w as m ade at t h e . tim e o f  th e dedication . W h ere an 
in cu m b en t dies leaving n o  pu p il h is sole fe llow  p u p il succeeds provided 
h e  is in  th e line o f  pupillary su ccession  to  th e V ih a re ; th e ninth defend
a n t w as a p u p il o f  P u nnandana an d is thus en titled  to  succeed.

T h e order as to  costs  should  be  varied  s ligh tly ; the fourth  to e ighth  
an d  ten th  defendan ts w ou ld  be liable to  pay on ly  the costs o f  the hearing 
on  M arch  2 8 ; the order against the plaintiff w ill rem ain.

T he appeal is otherw ise dism issed w ith  costs.

S oertsz  A .C .J .— I  agree.

Appeal dismissed.


