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1948 Present: Keuneman S.P.J.

W O O L D R ID G E , P etitioner, and W O O L D R ID G E , R espondent,

I n the  M atter  of a  P etition  under  th e  C eylon D ivorce  J u r is ­
diction  Order  in  C ouncil 1936, and th e  C eylon (N on- 

D omiciled P arties) D ivo rce  R u l e s , 1936.

Divorce Suit No. 34.

Divorce—Desertion as ground—Requirements necessary to confer jurisdiction 
on Court—Indian and Colonial Divorce Jurisdiction Act, IdiO (3 and 4 
Geo. 6, c. 35) s. 2.
In a suit for dissolution of marriage on the ground of desertion, under 

section 2 of the Indian and Colonial Jurisdiction Act, 1940, the only two 
requirements to confer jurisdiction on the Court are that the plaintiff 
resided in Ceylon at the time of the petition and that the parties to the 
marriage last resided together in Ceylon. The alternative requirement 
that the marriage should have been solemnized in Ceylon has no applica­
tion to suits on other grounds than "  adultery, cruelty, or crime ".

A C T IO N  for d ivorce  under th e Indian and C olonial D ivorce  
Jurisdiction  A c t  o f  1926.

E . F . N. Gratiaen, for  the petitioner.

N o appearance fo r  the respondent.

N ovem ber 15, 1945. K euneman S .P .J .—

In  th is case C ol. W oold rid g e  seeks the dissolution  o f his m arriage w ith 
his w ife  o n  the ground th at she deserted h im  on A p ril 22, 1942, w ithout 
cause. T h e  suit w as brou gh t on  S ep tem ber 5, 1945.

T h e  petition er has proved  th at h e now  resides in C eylon , and that the 
parties to  the m arriage last resided in C eylon . F or  som e years the 
relations betw een  the spouses had been  unhappy and there w ere quarrels, 
princip ally  due to the fa c t th at th e w ife  flirted w ith  other m en . There 
had  been  periods o f  separation  for  various causes. E ven tu a lly  the w ife 
and ch ild  jo ined  th e petition er in C eylon  on A pril 16, 1942, b u t they  only 
lived  togeth er till A p ril 22, 1942, w hen , after v io len t quarrelling, the 
w ife  le ft  th e  p etition er saying she w ou ld  h ave  noth ing further to  do w ith  
h im .' She apparently  w en t to  D e lh i and thereafter to  B angalore.

F o r  som e little  tim e the petition er gave his w ife  a good  allowance, 
b u t  w hen  h e  w as satisfied th at sh e w ould  n ot change her m ind  h e reduced 
th e  a llow ance to  the bare m in im u m , v iz ., an allow ance for  th e child on ly . 
T h is ev id en ce  is su pported  b y  th e  w ife ’s letter o f M ay  28, 1945, in w hich  
she said— “  W h en  I  le ft  y o u  on  A pril 22, 1942, I  had n o in tention  o f  ever 

return ing to  y o u  and I  still h ave none B u t  the circum stances under
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w hich  th is letter  ca m e to  be  w ritten  are som ew h a t m ysteriou s and I  
d o  n ot th ink too  m u ch  relian ce can  be  p la ce d  on  th e ad m ission  in  th e 
letter.

A n  affidavit from  M on ica  W a lfo rd  has also been  ten dered  in  ev id en ce . 
This la d y  had kn ow n  both  C ol. an d  M rs. W oold rid ge  w ell, and  h a d  been  
m arried  in  S ingapore from  their h ouse. In  A pril, 1942, the w ife  to ld  h er 
th at - she w as leaving her hu sband  and going  to  In d ia , and th at she had  
decided  th at she w ou ld  n ever return  to  h im . T h ere is p ossib ly  som e 
irregularity in  adm ittin g  th is ev id en ce  in  v iew  o f  th e fa c t  th at prior leave 
o f  C ourt had  n ot been  obta ined . B u t  it  is c o m m o n  k n ow led ge  th at in 
O ctober, 1945, w hen  th e  affidavit w as signed th e transport p os ition  w as very  
critical, and on ly  v ery  sh ort n o tice  w as g iven  w hen  passages w ere ava il­
ab le, and fa ilure  to  take up a passage w hen  offered  entailed  considerable 
d e lay  in  obta in ing  another passage. U nder these specia l c ircu m stan ces , 
and in  v iew  o f  th e  fa c t  th at I  think the affidavit is bona fide, I  allow  
the affidavit to  be  read  in ev iden ce .

T h e affidavit supports th e  p e tition er ’ s story , bu t even  apart from  it, 
I  th ink th e petitioner has proved  th at his w ife  w h o  w as then  w ith  h im  in 
C eylon  deserted  h im  on  A pril 22, 1942, w ith ou t cause. I  h o ld  th a t on  
th at da te  she le ft  h im  in ten d ing  n o t to  return  to  h im  again, and I  th ink  
the fau lt shou ld  be attribu ted  to  her. M ore  than  three years h ave  elapsed  
from  that date  to  the bringing o f  th is su it.

T h e question  o f ju risd iction  has cau sed  m e  som e an xiety . U n d er the 
In d ian  and C olonia l D iv orce  Ju risd iction  A c t , 1926 (16  and 17 G eo . & V  c  40) 
section  1, p rov iso  (c) “  N o such  cou rt shall grant any relie f u nder th is A c t  
ex cep t in cases w here the petition er resides in  (C ey lon ) at th e  tim e  o f  
presenting  th e  p etition  and th e  p la ce  w here th e parties la st resided  
together w as in  (C ey lon ), or m ake any decree for d isso lu tion  o f  m arriage 
ex cep t w here th e m arriage w as so lem n ized  in (C ey lon ) or th e  adultery  or 
crim e w as co m m itte d  in  C ey lon  ” . (H ayden  p . 55 4 .)

U nder this section  it is c lear th at n o  su it like the presen t on e w ill lie , 
because th e m arriage in  this case w as n ot so lem n ized  in C ey lon  A n d  th e 
ground for cla im in g  d ivorce , v iz ., desertion  w ith ou t cause for  three 
years— can n ot b e  regarded as fa lling  w ith in  th e term  “  adu ltery  or crim e 
T h e  qu estion  w hether the adultery  or crim e  w as co m m itte d  in C ey lon  
does n ot arise. A p p aren tly  there w as som e d ou b t w hether a decree  co u ld  
be  m ade on  grounds o th er than adultery  or crim e under th is section , 
and th e am ending A c t  to  w h ich  I  shall presen tly  refer rem ov es d ou bts 
on  that question  by  declaring  th at th e section  “  d id  n ot operate  sc- as to  
preven t the m aking o f  such  a decree  on  ground s o th er than  ad u ltery  or 
crim e w here th e m arriage w as so lem n ized  in  (C ey lon ) ” .

B u t  section  1, p roviso  (c ), has been  repea led  by  the In d ia n  and C o lo n ia l 
D iv orce  Jurisd iction  A c t , 1940 (3 and 4  G eo . V I .  c  35), section  2, and a 
n ew  p rov iso  (c) has been  en acted  w hich  runs as fo l lo w s : —

“  (c ) N o  such  C ourt shall grant any re lie f under th is A c t  e x ce p t  in
oases w here thp p etition er resides in  (C ey lon ) at th e  tim e  o f  presenting
the p etition  and th e p la ce  where, th e parties to  th e m arriage last resided
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together w as in (C ey lon ), or  m ake any decree o f  dissolution  o f  m arriage 
o n  th e  ground o f  adultery  cru elty  o r  crim e ex cep t w here the m arriage 
w as solem nised in  (C ey lon ) or th e adultery  oruelty  or crim e oomplamed> 
o f  w as com m itted  in  (C eylon )

A s I  read the new  proviso, there are tw o  conditions necessary in  all 
su its for  the dissolution  o f  m arriage, v iz .— (1) that the plaintiff m ust 
reside in  C ey lon  a t th e  tim e o f  presenting th e petition , and (2) that the 
parties to  the m arriage m u st have last reside*) together in Ceylon . There­
a fter specia l provision  is m a d e  for su its w here dissolution  is prayed for 
on  the ground o f “  adultery  cru elty  o r  crim e ” , and in such suits there is 
the further requirem ent th at th e  m arriage m ust have been solem nized 
in  C eylon  o r  th at the "  adultery  cruelty  or crim e ”  m ust have been  
com m itted  in C eylon . W h eth er th is w as th e real intention  o f  the L eg is­
lature m ay  be  open  to  qu estion , and there m ay  be som e doubt w hether 
in cases other than  ”  adultery  cru elty  or crim e ”  there should n ot have 
been  the requ irem ent a t least th at the m arriage should have been  
so lem n ized  in C eylo ’n . In  this con n ection  I  think the section  relating 
to  the rem oval o f  d ou bts has som e bearing.

B u t  I  th ink the w ords o f  the new  section  1, proviso  (<j), are clear and 
th at th e alternative requ irem ent th at the m arriage shou ld  have been  
solem n ized  in C ey lon  has n o ap p lication  to  suits on o th er grounds than 
”  adultery oruelty  or crim e ” . T h e new  proviso therefore seem s to  go 
fu rth er than the o ld  section  in this respect.

T o  apply  th is to  th e present case, I  h o ld  that the present suit based 
on  the ground o f  deBertion can n ot be  regarded as a suit on  the ground o f 
”  adultery cru elty  or crim e ” . T h e on ly  tw o requirem ents in the present 
case  are that the p la intiff resided in  C eylon  at th e  tim e o f  the petition  
and  also th at the parties to  the m arriage last resided together in C eylon . 
T h e  petitioner has satisfied  both  these requirem ents, and there is  no 
statutory bar to  th e grant o f  a decree o f  dissolution  o f  m arriage. I  m ay 
add that the oth er requ irem ents o f the 1926 A ct have been  satisfied 
and that the p etition er is n ot d isentitled  to  obtain  a  decree o f 
d issolution .

E n ter  decree n isi d issolv ing  the m arriage o f the petitioner to  the 
respondent. A p p lication  m a y  be m ade after six m onths to  m ake the 
decree  absolute. T h e res{x)ndent is en titled  to  the custody  o f  the child 
N igel D erek  bu t the petition er is entitled  to  all reasonable access to  the 
ch ild  and i f  necessary m a y  ap p ly  to  C ourt in  this connection . T h e  p eti­
tioner w ill pay to  the respon den t the sum  o f  R s. 250 a m on th  or its 
equ iva len t in other cu rren cy  for th e m ain ten ance o f  the ch ild , bu t it  is 
op en  to  the petitioner or th e  respondent— or to  the ch ild  if properly 
represented  to m ove  the C ou rt for a variation o f the am ount to  be paid.

D ecree nisi granted.


