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T H E  K IN G  v . D A Y A R A T N E  et al.

76— D . C. ( Crim.) Colombo, 620/30,132.

Jurisdiction—District Court—Indictment— Competency of the District Court
to question the regularity of proceedings in the Magistrate's Court—
Penal Code, s. 317— Criminal Procedure Code, ss. IS, 15S (1) ond (8).
303 (J), 406 (i5).
The first accused was indicted on a charge of having caused grievous 

hurt, under section 317 of the Penal Code, and the second accused was 
charged with abetment.

At the trial, Counsel for the accused submitted that the medical 
evidence recorded in the Magistrate's Court did not disclose an offence 
under section 817 (viz., grievous hurt), and that the Magistrate had no 
authority to proceed to non-summary inquiry, but should have tried the 
accused summarily, viz., for simple hurt.

The District Judge, thereupon, had the doctors summoned, recorded 
their evidence, and proceeded to find that grievous hurt had not been 
caused. He went on to find that the committal was a nullity and, 
therefore, discharged the accused,—

Held, that the District Judge had no power to inquire into the question 
as to whether the proceedings in the Magistrate's Court were irregular. 
It was his duty to try the case.

A P P E A L  by the A ttorn ey -G en era l against an order o f  discharge 
en tered  by  th e D istr ict  J u d g e  o f  C olom bo.

H . W . R . W eerasooriya, C.C. , fo r  the A ttorn ev -O en era l, ap pellant.

G. E . Chitty, fo r  the accused , respon den ts.

Cur. adv. vult.

N ovem b er 23, 1945. K euneman S .P .J .—

T his is an appeal by  the A ttorn ey -G en era l against an  order o f  d ischarge 
en tered  by  the D is tr ic t  J u d g e  under th e fo llow in g  circu m stan ces .

T h e first accused  w as in d icted  on  a charge o f  h av ing  cau sed  grievous 
hurt to P . E d w in  Silva w ith  a kn ife , under section  317 o f  th e P en a l C od e . 
T h e  secon d  accu sed  w as charged  w ith  ab etm en t under sections 317 and 
102. I t  is to  be noted  that offen ces under section  317 are triable  by  the 
D istrict C ou rt and n o t by  the M ag istra te ’ s C ou rt. T h e  m a tter  had  been  
inqu ired  in to  by  th e M agistrate w h o  co m m itte d  th e  accu sed , and the 
A ttorn ey -G en era l forw arded  th e  in d ictm en t to  th e  D istr ic t  C ou rt. W h e n  
th e  m atter ca m e u p  for  tria l b e fore  th e D istr ict  Ju d g e , C ounsel for  the 
accused  subm itted  th at the m ed ica l e v id e n ce  record ed  in  th e  M agistrate  s 
C ou rt d id  n ot d isclose  an o ffen ce  under section  317 (v iz ., grievous hurt), 
and th at th e  M agistrate h ad  n o au th ority  to  p roceed  to  n on -sum m ary  
inquiry  b u t shou ld  h ave tried  th e a ccu sed  su m m arily , v iz .,  fo r  s im ple  
hurt. I t  w as p o in ted  ou t th at D r. F ern a n d o , sjpeaking to  th e in ju ry  on  
E d w in  S ilva, said th at “  th e  w ou n d  w as sca lp  deep  . . . .  T h e  
bon e  w as ch ip p ed  over an  area o f  abou t J in . x  J  in. T h e  ou ter table  
w as n o t penetrated . T h e  in ju ry  w as grievou s . . . .  T h e  in jured
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m an w as in hospital for  23 days D p. H a n d y  describing the in jury 
said— “  t h e  bone had  been  cu t. T he in jured m an was in  hospital for  
23 days. The in ju ry  is  grievous. ”  I t  w as argued that th is  w as insuffi
c ien t to  show  that grievous hurt had been  caused, and certain  authorities 
w ere c ited  to  show  th at a cu t  in  the bone w hich  does n ot penetrate or 
sever the bone does n ot am ount to  grievous hurt, and that th e residence 
in h ospital w as not show n, to  h ave been  accom panied  by  inability  to  
fo llow  ordinary pursuits.

N ow , even  if the D istrict Judge had pow er to  consider th e  m atter—  
a  position  I  shall presently  exam ine— I  d o  n ot th ink the D istrict Ju dge 
w as en titled  to  a ct as though he w as constituted  a Court o f  A pp eal from  
the M agistrate ’ s Court. I t  m a y  w ell be that the M agistrate was satisfied 
on  th e evidence th at grievous hurt had been  caused, and there w as the 
positive ev idence o f  both  doctors th at th e  in jury was grievous. W h eth er 
that w as correct or n o t the D is tr ic t ' Ju dge cou ld  w ell investigate at the 
trial, and cou ld  enter a verd ict accord ing to  his findings.

In  th is case th e D istrict Ju dge took  an unusual step . H e  had the 
doctors sum m oned under section  406 (5), C rim inal P rocedure C ode, 
recorded their ev iden ce, and proceeded  to  find that grievous hurt had not 
been  caused. The D istrict Ju dge w ent on  to  find that the com m itta l 
w as a nullity , and he therefore discharged th e accused. I  am  o f opinion 
that the D istr ict Ju dge had no pow er to  em p loy  section  406 (5) for the 
purpose for w hich  he did in fa c t em p loy  th at section , and that he had no 
authority  to  h old  the further inquiry w hich  he purported to  hold.

H ad  the D istrict Ju dge authority  to  declare the com m itta l a  nullity  ? 
M r. C hitty  depen ded  m ain ly  on  section  152 (1) and (2 ) o f  the Crim inal 
P rocedure Code and argued th at an im perative duty  lay  upon  . the 
M agistrate to  apply  the procedu re in chapter X V I  (N on-sum m ary P ro 
cedure) to  cases ”  n ot triable sum m arily  by  a M agistrate ’ s C ourt ” , 
and also to  apply the procedure in chapter X V I I I  (S um m ary  P rocedure) 
to  casos '* triable sum m arily  by  a M agistra te ’ s Court ’•’ . I t  is unnecessary 
to  consider w hether such  an im perative  duty  w as im posed on the M agis
trate, and w hether the accused  person  h ad  som e rem edy in law  w here that 
im perative du ty  w as infringed. T h e real question  is w hether the D istrict 
Judge had pow er to  grant re lie f m  su ch  cases.

S ection  152 is a section  w hich  w as present in the C rim inal Procedure 
C ode even  before  the am ending O rdinance o f  1938. B u t  in spite o f 
th is the S u prem e C ourt fou n d  n o d ifficu lty  in  finding th at “  a D istrict 
Court, before  w hich  an accu sed  person  is brou gh t for trial upon  a warrant 
o f com m itm en t regular on  its fa ce  and to  w h ich  an in d ictm ent is presented 
by  th e A ttorney-G en eral, is n ot com p eten t to  inquire w hether the pro
ceedings th at cu lm in ated  in the com m itta l w ere regularly instituted or 
regularly condu cted . I t  is its du ty  to  try th e accused  ” .

T h is w as an in d ictm en t under section  180 o f the P en al C ode, and the 
ob je ct ion s  taken w ere (1) th a t the sanction  o f  the A ttorney-G eneral was' 
requ ired under section  147 o f  th e  C rim inal P rocedu re  C ode bu t n o such  
sanction  h ad  been  g iven , and (2) th at the com p la in t had n o t been  m ade 
by  th e  p u b lic  servant con cern ed  or b y  an officer to  w hom  h e  was
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su b ord in a te : see  King v. Harip Boos a l . This case fo llow ed  a n u m b er  o f  
earlier cases, see  Attorney-General v. Appuwa Veda3; King v. Kolandu *, 
w here th e  in d ictm en t w as fo r  grievou s h u rt bu t th e  J u d g e  th ou gh t 
the ev id en ce  p o in ted  to  cu lp ab le  h om ic id e ; Queen « .  Thomis *, Queen v. 
Don D avith5— both  these w ere in d ictm en ts fo r  th e ft o f  ca tt le  under 
B s . 50  in  v a lu e ; and also o th er  cases d ecid ed  before  1898.

I  d o  n ot th ink  ch a p ter  X V  con fers u pon  th e  D istr ict Ju d ge  any pow er 
to  inquire in to  th e question  as to  w hether the proceed ings in  th e M ag is
tra te ’s C ou rt w ere irregular.

S ection  12 states— “  N o  D istr ict C ou rt shall take cogn iza n ce  o f  any 
o ffen ce unless th e  accused  person  has been  com m itted  fo r  trial b y  a 
M ag istra te 's  C ou rt du ly  em p ow ered  in  th at b eh a lf . ”  I n  the
present case  th e M agistrate  has com m itted , and n o qu estion  o f  ju risd ic
tion  arises. T here is  n o qu estion  a ffecting  territorial ju risd iction , 
and both  th e D istr ict C ou rt and th e M ag istra te ’ s C ourt h a v e  ju risd iction  
to  try offen ces under section s  314, 315 and 316, and th e D is tr ic t  Ju d ge  
had jurisd iction  to  try  o ffen ces u nder section  317 (se e  S ch ed u le  A ). In  
m y  op in ion  th e  M ag istra te ’s C ourt w as "  em p ow ered  in that beh a lf ”  
and  the M agistrate had h eld  th e prelim inary  inquiry  under ch a p ter  X V I .

U n d er section  163 (1) “  I f  th e m agistrate considers th e ev id en ce  
su fficient to  p u t the accu sed  on  his trial, the m agistrate  sh a ll c o m m it 
h im  for  trial ” . S ection  164 deals w ith  th e case o f  con flict  o f  ev iden ce. 
T h ere can  b e  n o d ou bt in  th is case th at th e m agistrate  considered  th e 
ev id en ce  su fficien t and com m itted .

U nder section  165 (f) w here the A ttorn ey -G en era l is o f  op in ion  th at the 
ca se  is on e w h ich  should  be  tried  on  in d ictm en t, the in d ictm en t shall be 
draw n up  and w hen  signed in  th e m an n er p rovided  shall b e  forw arded  
to  the C ourt o f  trial se lected  b y  th e A ttorn ey -G en era l to  b e  filed  in  th at 
C ourt. “  T h e  fa c t  that the in d ictm en t has b een  so signed, forw arded , 
and filed  shall b e  equ iva len t to  a sta tem en t th at all con d ition s requ ired 
by  law  to  con stitu te  th e o ffen ce  charged, and to  g ive  such  cou rt ju risd iction  
have been  fu lfilled  in  th e particu lar case. ”

A ll the steps m en tion ed  h ave b een  taken, and I  d o  n ot th ink  it w as open  
to  the D istr ict Ju d ge  th ereafter to  em bark  u pon  an  inqu iry  as to  w hether 
th e proceedings w ere  irregular. I n  fa c t  th e o n ly  rem ain ing step  w as for 
th e  D istr ict Ju d ge  to  try  th e ca s e : see section  203 (1). “  I f  th e  case
com es b e fo re  the C ourt on  th e co m m itta l o f  a M ag istra te ’ s C ou rt, the 
accu sed  shall be  arraigned on  the in d ictm en t served on  h im  as p rov id ed  
b y  section  165 ( f) ” .

I t  is possib le th at re lie f m a y  be ob ta in ed  in  th e case  o f  a serious irregu
larity  on  ap p lication  to  th e S u prem e C ourt, b u t in m y  op in ion  th e  D istr ict 
Ju d g e  has n o authority  to  inquire in to  su ch  a m atter.

I  a llow  the appeal and set aside th e  order o f  d ischarge, and sen d  the 
case  ba ck  fo r  trial b y  th e D is tr ic t  Ju d g e  in du e  course.

Rose J .— I  agree.
Appeal allowed.
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