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Contract Consideration—Justa causa—Money-lending transaction— Undue-
influence—Burden of proof—Money Lending Ordinance (Cap. 67).
ss. 2, 6.
Where the defendant, who was administering his deceased father's 

estate and had benefited from it, promised to pa; the plaintiff a due 
proportion of a statute-barred debt which the defendant’s father had 
owed the plaintiff,—

Held, that there was justa causa (or the promise and it was, therefore, 
enforceable.

Where the plaintiff exercised the dominating power he had over the 
defendant's will, at the time the defendant came to him in urgent need' 
of a loan, to compel him to promise to pay a sum which was excessive—

Held, that section 6 of the Money Lending Ordinance was applicable 
and the burden was upon the plaintiff to prove that the promise was not 
induced by undue influence.

Held, further, that relief should be granted under section 2 of the 
Money Lending Ordinance.

^  P P E A L  from  a ju d g m en t o f  the D istrict Ju dge o f M atara.

H . V. Perera, K .C . (w ith  h im  Vernon W ijetunge), for the defen dan t, 
appellant.

N. E . WeeTasooria, K .C . (w ith  h im  H . W . Jayewardene), for  the pla intiff, 
respondent.

Cur. adv. vult.
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N ov em b er 14, 1945. S o e r tsz  A .C .J .—

T h e p la in tiff sued th e d efen dan t to  recover a su m  o f  B s . 2 ,800  w h ich  he 
6aid w as due to  h im  on  a w ritten  prom ise  g iven  to  h im  by  th e defen dan t 
on  F ebru ary  3, 1938. T h a t prom ise  w as in th ese  term s, a ccord in g  to  the 
translation  ad opted  by  the tria l J u d g e : —

“  W h erea s D . C ., G alle , C ase N o . 36 ,083 , in w h ich  M r. K . H . A ndris 
S ilva  o f  T alaram ba has c la im ed  a sum  o f  B s. 2 ,800  from  th e  esta te  o f  
m y  deceased  father, is n ow  gone up in  ap peal, I ,  G a lapatti G uruge 
Charles E d w a rd  o f  A han gam a, having h ereby  p rom ised  to  p a y  to  th e 
aforesaid pla intiff in th e  said  case  the sa id  sum  o f B s . 2 ,800  w ith in  
fou r com p le te  years from  th e  date  o f  th e  d ecision  o f  the said  appeal, 
in  the ev en t o f  the said ap peal be ing  decid ed  against th e  said M r. K . H . 
A ndris S ilva  o f  T alaram ba, have hereu nto set m y  h and on  a five  cen t 
stam p at Talaram ba on  F ebru ary  3, 1938 ” .

T h e circu m stan ces in  w h ich  th is prom ise w as m a d e  are briefly  as 
fo l lo w s :— T h e  p la in tiff and the d efen d an t are broth ers-in -law . T h e  
pla intiff a lleging that h e h ad  g iven  his fa ther-in -law , th at is th e  d e fen d a n t ’s 
father, th is su m  o f m on ey  to  b e  in vested  in  h is n am e and o n  h is aooou n t 
sued his fa ther-in -law ’s estate  w h ich  the d efen dan t w as adm in istering  
to  recover  that am oun t. T h e  d efen d an t d id  a ll h e  cou ld  to  h e lp  th e 
pla in tiff in  th at case , bu t the action  w as h eld  to  b e  statu te-barred  and 
w as dism issed . T h e  pla in tiff appealed  and, it  w as, pen d in g  th at appeal, 
th a t this prom ise w as m ade. T h e d efen d an t h av in g  fa iled  to  fu lfil the 
prom ise, th e  p la intiff brou gh t the action  n ow  be fore  us.

T h e  d efen dan t den ied  liab ility . H e  sa id  th at, a t a b ou t th e tim e he 
g av e  this w ritten  p rom ise, he w as urgently  in  n eed  o f  m on ey , and  asked 
the pla intiff to  lend h im  a thousand rupees on  a p rom issory  n ote , and  th at 
the p la intiff “  brought undue in fluence and pressure to  bear on  the 
defen dan t, and thus forced  the d efen dan t to  ex ecu te  th e w ritin g  ” . 
H e  also p leaded  th at there w as n o consideration  fo r  th e p rom ise  and  h e 
asked  th at the p la in tiff’s action  be d ism issed . T h e  case  w en t to  trial, on  
nine issues b u t for  th e pu rpose o f  th is appeal, th e tw o  issues th at are 
m ateria l a r e : — (a) w as there valid  consideration  fo r  the prom ise  and 
( b) was there undue in flu ence ?  T h e trial Ju d g e  answ ered  both  these 
issues in favou r o f  the p la in tiff. In  regard to  th e  c ircu m stan ces  in  w h ich  
th e prom ise w as m ade, the trial J u d g e ’s fin d ing  w as stated  by  h im  thus—

“ I  d o  n ot th ink  e ith er  pa rty  w as tellin g  th e w hole  tru th  in  th is 
m atter. W h a t actu a lly  h ap p en ed  seem s to  b e  th at th e defen dan t, 
as he fe lt  th at his fath er h ad  b een  ben efited  b y  th e p la in tiff ’s m o n e y  
and th at m ost o f  it  ca m e  to  h im , agreed to  p a y  the am ou n t du e  in  case 
the pla in tiff fa iled  in  his ap peal, w ith in  fou r years o f  th e  d ecis ion  o f  the 
appeal, b u t that th e p la in tiff took  ad vantage  o f  th e  fa c t  th a t the 
defen d an t w an ted  m on ey  on  a loan  and he availed  h im se lf o f  the

. op p ortu n ity  on  w h ich  h e  len t m on ey  to  th e d efen d an t to  h a v e  th e
d e fen d a n t 's  prom ise p u t dow n  in w ritin g ; a lth ough  the d efen dan t m a y  
have prom ised  to  return  th is m on ey  to  th e  pla in tiff, h e  m a y  n ot
h ave  g iven  th e  w riting  in  qu estion  u n less th e p la in tifi availed  h im se lf
o f  the op p ortu n ity  to  get it  on  th e  o cca sion  w hen  he, the d efen d an t, 

4 6 /3 9



51 2 SOERTSZ A.C.J.—Edward and de Silva.

had to  borrow  som e m ore m on ey  from  the plaintiff . . . .  T h e  
plaintiff, w hen he got the w riting from  the defendant, and at every  
later stage, alw ays in tended  to  use it  to  recover th is m oney , w hich  he 
cou ld  not recover from  his fa th er-in -law ’s estate, from  the defendant ” .

On the issue o f consideration, the trial Ju dge found that there was junta 
causa for  the prom ise and th at it w as, therefore, en forceable. On 
th e  question  o f undue in fluence, he said that the plaintiff had led  no 
evidence.

H avin g  regard to  the doctrine o f  consideration  in R om an -D u tch  law 
as enunciated in Jayawickreme v. Amarasuriya 1 and in the South  A frican 
case o f  Conrailie v. Hossouw 2 I am o f  opin ion  that the trial Judge was 
right, for all th at appears to  be  required to  support a  prom ise and to 
m ake it en forceab le is that “  the agreem ent m ust be a deliberate, serious 
act, n ot one that is irrational or m ptiveless ” . This prom ise was o f that 
nature although it resulted from  the w eb of. circum stance in w hich  the 
defendant fou nd  h im self at the tim e. T he on ly  other question  is that of 
undue influence. In  regard to th at too, the Judge was right on the 
pleadings and issues as th ey  stood , but there was the M oney  L end ing  
Ordinance too, w hich , u n fortunately , w as n ot brought to his notice. 
T he agreem ent sued on  here is w ithin the purview  o f  section  2 o f that 
O rdinance, and the transaction  w hich  appears to  have led to the prom ise 
being  m ade, also appears to  b e  w ithin the m eaning o f section  6 o f that 
O rdinance and, therefore, properly  regarded, the burden was upon 
the plaintiff to  prove that the prom ise w as not induced  by  undue influence. 
Illustrations (fa) and (c) appended to section  6 are very apposite on  the 
facts found by  the trial Judge.

There rem ains the question  w hether w e should  ourselves re-open  the 
transaction  and grant relief or send the case back  to  the trial Judge for 
h im  to deal w ith  i.t in that m anner. T he latter course w ould  involve
expenditure o f  both  tim e and m on ey  and the case was brought very 
nearly three years ago. M oreover, I  d o  n ot think that any further 
evidence is required for  the purpose. A ll the m aterial is already on the- 
record. '

I t  w ould  appear that the defendan t got the lion ’ s share o f his fa ther ’s 
property  and it is reasonable to  suppose th at h e w ould  have been  w illing 
to  pay  to  the p la intiff his proportion  o f  the p la in tifl’s m on ey  that had 
fallen  in to  the estate. D ocu m en ts  P I  to  P 4  show  th at the other children  
w ere also w illing to  m ake th eir  contributions. B u t  now  that they are 
dead, all bu t the p la in tiff’ s w ife , the plaintiff exercised the dom inating 
pow er h e had over  the d e fen d a n t’s w ill at the tim e the defendant ca m e  
to  h im  in urgent need o f a loan  to  com p e l h im  to  undertake to  pay not 
on ly  his share o f the d eb t b u t also those shares that the others w ould 
h ave had to  pay.

I  w ould , therefore, d irect th at decree be  entered for  the plaintiff for  a  
thousand rupees. T h ere w ill be n o order for  costs in either Court.

C a n e k e r a t n b  J .— I  agree.

1 20 N . L. R. 2S9.

D ecree varied , 

S. A . L. R. 1919 (AJ>.) p. 219.


