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M aintenance— Order in  w ife's favou r—Decree of separation— Return of w ife to 
husband's house and tem porary stay— Does not cancel order fo r  m ainte­
nance— Enforcement of order of maintenance—Im prisonm ent possible 
only in  respect o f allowance rem aining unpaid  after execution of warrant— 
M aintenance Ordinance (Cap. 76), ss. 6, 8, 9.

An order for maintenarce can be cancelled only in the circumstances 
set out in sections 5 and 10 of the Maintenance Ordinance. The mere 
fact tha t the 'wife who had obtained an order for maintenance and a 
decree of separation a  m ensa et thoro returned subseouently to her 
husband’s house and lived with him for some time will not have the 
effect of cancelling the order though it  may suspend the operation ofthe 
order.

A sentence of imprisonment under section 8 of the Maintenance 
Ordinance can be passed only in respect of the part of the allowance 
remaining unpaid after the .execution of a warrant.

PPEAL against an order j f  the Magistrate’s Court, Jaffna.

C. T hiaga lin gam , for the appellant.

S . N . R a ja ra tn a m  (with him 8 .  P .  M . R a jen dram ), for the respondent.

C ur. cedv. w i t .
September 23,1946. W i j e y e w a r d e n e  J.—

The respondent obtained in 1937 an order for maintenance against her 
husband the appellant. She obtained later a decree of separation 
a  m ensa et thoro. As the appellant failed to pay maintenance, due from 
March, 1945, she applied for a distress, warrant. The appellant did not 
dispute the fact that he did not pay maintenance from March, 1945, 
but opposed the respondent’s application on the ground that the 
respondent came to his house and stayed there from September, 1944, 
till May, 1945 “ when he was dying ” . The respondent’s Proctor agreed 
to waive the claim for maintenance for the period during which the 
appellant stated that the respondent stayed in his house.

An order for maintenance could be cancelled only in the circumstances 
set out in sections 5 and 10 of the Maintenance Ordinance. The evidence 
led in the case does not disclose any grounds for a cancellation. The 
mere fact that the wife returned to her husband’s house and lived with 
him for some time will not have the effect of cancelling the order though 
it  may suspend the operation of the order (K an agam m al v. P a n d a ry  
N a d a r  l, and K a d ira v a il W a d iv d  v . Sandanen  2).

After finding that the respondent is entitled to maintenance except from 
October 1, 1944, to April 30, 1945, the Magistrate provided in his order 
that if  the appellant did not pay that amount on or before April 30,1946, 
“ he would be committed to jail ” . That part of the order is wrong 
and should be deleted in view of section 8 of the Ordinance which states

1 A ll  I n d ia  R eporter (1927) M a d ra s  376.
1 (1929) 30 N .  L .  R .  351.
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that a sentence of imprisonment could be passed oflly in respect of the 
part of the allowance remaining unpaid after the execution of a warrant 
(vide C ornelia  v . S aw od is  >). I affirm the order of the Magistrate subject 
to that modification.

I may add that, though the matter came up before me by way of an 
appeal, I have dealt with it in revision.

O rder m odified.


