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B A S T IA N  A P P U H A M Y , A p p ellan t, and H A R A M A N IS  A P P U H A M Y r
R espon dent.

Possessory action by lessee— Value of the subject-matter— Juris dictum—  

Prescription Ordinance ( C a p . 5 5 ) ,  s .  4.

Where the plaintiffs, as lessees of a certain land, brought a possessory 
action against the defendants who claimed to be on the land as the 
tenants of a different owner,—

Held, that in a possessory action, whether brought by a plaintiff 
suo nomine or as lessee, the subject-matter is the right to possess the 
whole land, without limitation in point of time, and the jurisdiction of 
the Court is determined by the value of that right.

TH I S  w as a case referred by  W ijeyew ard en e  J . to  a B e n ch  o f  tw o  
Ju dges, under section  48 o f  the C ourts O rd inance. T h e  question  

fo r  d ecision  w as w hether w hen a possessory  action  is brou gh t by  a  lessee  
the ju risd iction  o f the C ou rt should  .be determ ined  by  th e value o f  th e  
rem ainder o f  the p la in tiff’ s lease.

H : W . Jayewardene (w ith  h im  G. T. Sam arawickrem e), for  th e p la intiffs 
ap pellants.— T h e  question  for d ecision  is w hether th e test o f  ju risd iction  
in a possessory  action  brou ght by  a lessee is th e value o f  the land or the 
value o f  the rem aining period  o f  th e  lease. I t  is su bm itted  th at, a ccord 
ing to  section  75 o f th e C ourts O rdinance, the term  o f  the lease m u st be 
considered  in assessing the value o f the su b ject-m a tter  in d ispute. In  
Silva v. Siyaris *, w here a usu fructuary  m ortgagee  brou gh t a p ossessory  
action , it  w as held  that the test o f ju risd iction  w as n ot th e value o f  th e 
land bu t the value o f the p la in tiff ’s in terest in the land , that is, th e am ou n t 
o f  the m ortgage debt. In  Siyadoris de Silva v. Punchirala 2 it w as h e ld  
th at in  a possessory  action  the test o f  ju risd iction  w as the va lu e  o f  the 
p la in tiff ’s in terest and n ot the value o f  th e land. In  John Sinno v. Jitlis 
A p p u 3 • w here a lessee brou gh t a su it to  recov er  possession  o f  prop erty  
leased to  h im  the ju risd iction  o f the C ourt w as h eld  to  b e  determ in ed  
n ot by  the va lu e  o f  the land bu t by  the va lu e  o f th e p la in tiff ’s in terest. 
In  W ickrem esinghe v. Jayasinghe * P ereira  J . h e ld  th at the va lu e  o f  the 
su b ject-m a tter  in a possessory  action  w as the value o f  th e righ t c la im ed  
w hich  in th at action  w as th e right o f  p erp etu a l possession  o f  the land  
as against the d efen dan t. S ee also Deonis v. Labonis 5. F u rth er, a 
lease is regarded as a pro tanto  a lienation  on ly  fo r  the term  o f  the lease—  
Abdul A zeez v. Abdul Rahiman  6 ; Carron v. Fernando 7. A  con trary  v iew  
w as taken b y  S am payo J . in L ebbe v. Banda  8 to  the e ffect th at th e  value 
o f  the su b ject-m a tter  o f a possessory  action  for the pu rp ose  o f  ju risd iction  
w hen  the su it is brou gh t by  a lessee is n ot th e v a lu e  o f  the unexp ired
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te rm  o f the lease bu t the value o f  th e land  itself. T h is v iew  w as n ot 
A dopted  by  B ertram  C .J . in  Appuham y v. Agidahamy ’ . I t  is subm itted 
th at Wiekreme8inghe v. Jayasinghe (supra) la id  dow n  the correct principles 
regarding th e tes t o f  jurisdiction .

N. Nadarajah, K .C . (w ith  h im  Kingsley H erat), for  the defendants 
resp on d en ts.— T h e test adopted  in  W iokrem esinghe v. Jayasinghe (supra) 
is  good  on ly  in certain  circu m stances. W h ere an action  is brought b y  a 
lessee against the lessor the value o f  th e in terest is the value o f  the 
u nexpired  portion  o f  the lease. B u t  w here, as here, a third party  claim s 
th e in terest, the^ value o f  th e interest is the value o f  the land. Lebbe v. 
Banda (supra) states the correct v iew . See also Leidohamy v. Goonetilleke 2.

Cur. adv. vult.

N ovem ber 14, 1945. S oertsz A .C .J .—

T h e plaintiffs, relying upon a deed o f lease executed  in their favour 
o n  N ovem ber 1, 1943, in respect o f a land called  M illagahaw atta, about 
sev en  acres in  exten t, for a period  o f  three years at a total rental o f  n inety 
rupees, brought th is action  on  Ju ly  4, 1944, alleging that the defendants 
h ad  entered upon  th e land “  forcib ly  and unlaw fully  ”  on  M ay 29, 1944, 
n n d  ousted  th em  from  th e possession  w hich  their lessor had given  them . 
T h ey  asked th at th e defendan ts be e jected  from  the land, that they  
th em selves be restored  to  possession , and that the defendants be 
con d em n ed  t o ' pay  th em  tw en ty -five  rupees on  accou n t o f the dam ages 
susta ined  u p  to  th e date o f  action , and, th ereafter, at R s. 10 a m on th  till 
th ey  shou ld  b e  restored to  possession . T he defendants denied th at the 
pla intiffs or their lessors ever had possession o f this land or that th ey  had 
ou sted  th e  p la intiffs, and asserted th at th ey  w ere on the land— w hich  they  
d escribed  in  som ew h at different term s— as the tenants of one A lbert Perera 
w ho, th ey  deelared , w as the rightfu l ow ner, n ot the p la in tiff’ s lessors. 
F rom  the dates m en tion ed  above, it is clear that although the ' action  was 
brou gh t w ith in  a year o f the alleged dispossession  as required by  section  
4  o f O rdinance N o. 22 o f  1871, the plaintiffs them selves had had on ly  
a b ou t seven  m o n th s ’ possession  at the date o f th is ouster, and cou ld , 
con seq u en tly , m ake ou t the year and a d a y ’s possession  the B om an - 
D u teh  la w  required on ly  if  th ey  w ere entitled  to  fa ll back  on their lessors ’ 
possession  to  su pp lem en t theirs, or if they  cou ld  n ot d o  that, they  had to  
estab lish  a d ispossession  vi et armis to  ju stify  the .possessory rem edy 
th e y  sought. T h ere w as another d ifficu lty  they  had created  for  th em 
selves. B y  jo in ing  to  th e c la im  for possessory  relie f a cla im  for com p en 
sa tion  in  dam ages, th ey  gave the defendants an opportu n ity  to  plead 
th eir  or their p r in cip a l’s ow nersh ip  and th is th e  defendants did.

I t  w as in  th is h ybrid  state  o f  the p leadings th at the case cam e up for 
tria l, and as w as to  be  ex p ected  the issues fram ed  w ere very  confused . 
T h ere  w ere issues fram ed  and ad opted  indicating- th at title  w ould  be 
in vestigated  (see issues 5 and 8 ); there w ere others that suggested that 
th e  action  w as regarded as a possessory  action , for instance, issue 4 w hich  
ra ised  the question  o f  a year and' a d a y ’ s possession .

* (1 9 1 3 ) S B a l. N .  C . 1 4 .(1 9 2 1 ) 2 3  N .  L .  B .  473 .
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I t  is o f  course obv iou s th at i f  the title  to  th is  land  w as go in g  to  b e  
in vestigated , the C ourt h ad  n o  ju risd iction  fo r  the land  is, ad m itted ly , 
ov er  three hundred  rupees in  valu e. B u t  the order under ap peal sh ow s 
th at th e learned C om m issioner w as goin g  to  try  th e  case on  th e  foo tin g  
th at it  in vo lved  a possessory  action  and, even  in  th at v iew  o f  it, h e  fou n d  
th at th e value o f  the su b ject-m a tter , th at is to  say, as h e appears to  h a v e  
th ou gh t, the value o f  th e  land w as above three hu n dred  rupees. H e  sa id : 
“  T h e test o f  ju risd iction  in  a possessory  action  is th e  value o f  th e land  
and n ot th e value o f  the rem aining p eriod  o f  a le a s e .”  N o  issue had  been  
proposed to suggest that, in th is in stan ce, th e va lu e  o f  th e su b ject-m a tter  
o f  the action , n am ely , the right to  the possession  o f  th e land , u n com p lica ted  
by  the lease, was less than the valu e o f  the land  itself. W e  m u st, th ere
fore , assum e that the parties w ere agreed th at the tw o  valu es co in c id ed  as, 
in  m any instances, th ey  w ould .

W h en  the ap peal cam e before  our broth er W ijey ew a rd en e  J . C ounsel 
for the ap pellant con ten d ed  th at the su b ject-m a tter  o f  th e action  w as the 
rem ainder o f  the p la in tiffs ' lease and th at th at w as th e re levant va lu e  
for determ ining jurisd iction . T h is con ten tion  reop en ed  an o ld  sore, and 
becau se  o f  th e  op p osite  v iew s taken b y  single Ju dges on  th is qu estion , 
h e referred it to  a B en ch  o f  tw o .Judges under section  48 o f  th e  C ou rts 
O rdinance (C ap . 6).

T h e m ore im portan t cases dealing  w ith  th is qu estion  are, on  th e  o n e  
side, the cases o f John Singho v. Jvlis Appu  l , Siyadoris de Silva v. 
Punchirala 2, and Appuham y v. Agidahamy 3; and on  th e o th er s id e , 
Laidohamy v. Goonetillehc 4 and L ebbe v. Banda 5.

T h e  v iew  taken in  the form er grou p  o f  cases is stated  thus by  W e n d t J . 
in  Siyadoris dr- Silva v. Punchirala: “  A ssum in g  th at the land  is  w orth  
over  B s . 300, I  can n ot a cced e  to  the argum ent that th at va lu e  is in vo lved  
in  th is a ction ; in oth er w ords, th at th is action  b y  a lessee for  tw o  years, 
m u st b e  valu ed  at the sam e su m  as if  th e  c la im  w as m ade b y  the ow n er o f  
th e  land  seeking a declaration  o f  title  to  th e w hole  dom in ium . I  th ink  
that the proposition  has on ly  to  be  stated  to  be  re jected . I t  is p la in tiff ’ s 
c la im  th at has to  be valu ed , n o t d e fen d a n t ’s righ ts or c la im s b y  w h ich  h e  
seeks to  resist p laintiff. P la in tiff has on ly  a  leaseh old  in terest, and th at • 
is a ll th at can  b e  really  in issue in th e action , a lth ough  the d efen d an t m a y  
allege and p rove th at th e  d om in iu m  is h is and n ot th e p la in tiff ’s le ssor ’ s.
T adhere to  w hat I  said in the case o f  John Singho v. Julis Appu " .  
F or  th e m om en t, I  w ou ld  on ly  say th at th e  observation  th at in  a possessory  
action  “  the d efen dan t m ay  allege and p rove  th at th e  d om in iu m  is  
h is and n ot the p la in tiff ’s lessor ’ s , ”  can  hardly  b e  su p p orted . T h e  
R om a n -D u tch  jurists, th e te x t  w riters and case law  are op p osed  to  that 
v iew . See V oet 43.16.3; 1 Nathan 405; 3  Bal. 299; 4 N . L . R . 144 ; 
11 N. L . R . 105. T itle  is n ot re levant unless, o f  cou rse , th e p la in tiff 
c la im s com pen sation  in dam ages (see  M aasdorp  B o o k  I I . ,  p . 28 (19 07  E d .)  ) .  
B u t , in th at event, the qu estion  o f  title  be in g  in trod u ced , ju r isd iction  
w ou ld  d epen d  on  the valu e o f  th e land.

* (1 9 2 1 )  2 3  N .  L .  B .  4 7 3 . .
4 (1 9 1 3 )  S B a l. N .  C . 1 4 .

1 (1 9 0 6 )  1 0  N .  L .  B .  3 51 . 
1 (1 9 0 8 ) 1 S .  C . D . 32.

(1 9 1 8 )  20  N .  L .  B .  3 4 3 .
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In  the latter group o f cases, de Sam payo J . taking a contrary 
v iew , said (see Lebbe v. Banda) “ R e feren ce  has been  m ade to  m y 
ju dgm en t in Laidohamy v. Goonetilleke w here 1 rem ark that a possessory 
suit shou ld  be valu ed  accord ing  to  th e value o f the subject-m atter 
o f  the suit, that is to  say, o f  the property o f  w hich  possession is 
cla im ed. I  venture to  think that is a correct view . In  such a suit 
neither title to  the land nor the ex ten t o f the p la in tiff’s in terest therein  is 
involved . The suit is based solely  on the fa c t  o f  possession, and w hether 
i t  be  brought by  the ow ner h im self or by  a lessee, the subject-m atter is 
th e land. C onsequently , in the case o f a lessee, the jurisdiction  o f  the 
Court can not be determ ined  m erely  by the value o f the unexpired term  o f  
h is le a s e ."

A fter as carefu l a consideration  as I  cou ld  bring to  bear on  these 
opposite v iew s taken by  tw o very em in en t Judges o f this Court, I  w ould 
venture respectfu lly  to  express m y agreem ent w ith the view  taken in the 
second  group o f cases. T h e  oth er v iew , if I  m ay say so with great 
deference, appears to m e to result from  the assum ptions (a) that w hat is 
involved  in an action  o f this kind is the p la in tiff’s claim , and (b) that 
that cla im  is for a leasehold in terest and th at it has to  be valued on that 
basis. N either assum ption  is warranted. S ection  75 o f  the Courts 
O rdinance provides a specia l test. T hat section  reproduces verbatin 
section  77 o f  O rdinance 1 o f 1889 w hich w as the section  in force at the 
tim e the cases I  have referred to  w ere decided. I t  enacts that C ourts o f 
R equests shall have ju risd iction  to  hear and determ ine "  all actions in 
w h ich  the title  to , in terest in, or  right to  possession o f  any land shall be 
in  d ispute . . . .  provided  that the value o f the land, or the 
particu lar share, right, or in terest in d ispute . . . .  shall n ot 
ex ceed  three hundred rupees. . ’ ’ . T hese are plain, unam biguous
w ords and d o  not, as far as I  can see, afford justification  for saying that 
“  it is the p la in tiff’ s c la im  that has to  be v a lu e d .”  W h a t they do say is 
th at th e  land in  dispute, or the share o f it in dispute, or the interest in 
d ispute, or the right to  possession  in d ispute that m ust be valued. In  
th a t  v iew  o f  it, the d ictu m  o f de Sam payo J . th at in a possessory suit 
“  w hether it be brou gh t by  the ow ner h im self or by  the lessee, the su bject- 
m atter  is th e  land ”  is n ot strictly  correct for, although in m any cases 
th e  value o f the land and the value o f  the right o f possession  o f it w ould 
be fou nd  to  co incid e , there m ay be cases in w hich  the value o f  the tw o 
th ings w ould  n ot be  com m en su rate . In  order, therefore, to ascertain 
•whether an action  is w ithin or beyon d the pecuniary jurisdiction  o f  a 
C ou rt, the nature and ex ten t o f the su b ject-m atter  in  d ispute has to  be 
•ascertained, and, for  th at pu rpose, it w ould  be necessary to  exam ine 
n o t  on ly  the p la in tiff’s c la im  bu t also th e  d e fen d a n t’s answ er to it 
E xam in ed  in th at w ay , an action  brought by a plaintiff n ot as lessee 
b u t  8uo nomine to  recover possession  from  a trespasser h im self claim ing 
bud nomine the right in d ispu te w ould  be the w hole right to  possession 
o f  th e particular land, and in su ch  a case it has been held that “  the 
va lu e  o f the su b ject-m atter . . . .  is th e  value o f  the right claimed 
and that ”  So far as the action  before th at B en ch  w as concern ed , “  is 
the right o f perpetual possession o f the land as against the defendant. I t  is 
d ifficu lt to  assess such a right as it is to  assess the value o f  a right to  an
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annuity  in  an indiv idual ease, b u t it is n on e  th e less n ecessary  to  assess it. 
T h e course usually  adopted  is to  regard th e righ t as being  equ a l in  va lu e  to  
the actu a l va lue o f  th e  land, and in  th e  case  o f  the 0 . B -.C . E states Co. v . 
B rook & C o.1 th e S u prem e C ou rt fou n d  n o  fa u lt w ith  the p la intiffs for  
fo llow in g  th at c o u rse .”  (P e r  P ereira J . & E n n is J . in W ickrem asinghe v. 
Jayasinghe *.) In  a p ossessory  action  o f  th at kind, therefore , it  is the 
w hole , unlim ited  right o f  possession  th a t has to  be  valued  and there is, 
so  far as I  am  aw are n ot a single case in w hich  th at proposition  has been  
cha llen ged . S im ilarly , in an action  by  a lessee to  recov er  possession  
he prays to  be  restored to  possession  o f  the w hole land and w ith ou t 
lim itation  in p o in t o f  tim e, so th at if even  on  th e assum ption  th at h is 
c la im  determ ines th e question  o f  Jurisdiction, on  the fa ce  o f  it, it can n ot 
be d istinguished from  a case like that o f  W ickrem esinghe v. Jayasinghe. 
B u t if an exam ination  o f  the p la in tiff's , c la im  and the d e fe n d a n t ’s 
answ er to  it is m ade, it  b ecom es as c lear  th at so far as th e C ou rt is 
con cern ed , it is ca lled  upon to  ad ju d icate  in  regard to  th e  righ t to  th e  
possession  o f  th e w hole land at the date  o f  ad ju d ication .

In  a possessory  action  w hether brou gh t by  a p la in tiff in assertion  o f  
h is  ow n  right or by  a lessee as has been  already observed , t itle  is an 
irrelevant question . S ection  4  o f  O rdinance N o. 22 o f  1871 enacts- th at 

the p la in tiff in such  action  shall be en titled  to  a decree against th e  
d efen dan t for the restoration  o f such  possession  w ith ou t p roo f o f  title . 
T h e  d efen dan t can n ot op p ose  su ch  a c la im  w ith  an assertion  th at h e has 
a good  title  to  the land fo r  possessory  action s are g iven  in  en forcem en t 
o f  the princip le th at spoliatus ante omnia est restituendus. I f  then  
title  is irrelevant, if possession  is all th at m atters, a lim ited  title  su ch  as 
that o f  a lessee is equ ally  irrelevant. A  C ou rt m ay  w ell refuse to  hear a 
w ord  about a lease fo r  any  pu rpose w hatever e x ce p t  perhaps w here it  is 
relied  upon as an item  o f  ev id en ce  to  show  th at th e p la in tiff has th e 
requ isite kind o f possession  to  en able h im  to  m ain tain  a p ossessory  action  
if  that m atter com es in to  qu estion . F or  all o th er pu rposes, th e lease is 
im m ateria l. T he C ourt ad ju d icates betw een  parties w ith  re feren ce  to  
rights and obligations ex isting  a t the date o f  the action  and w ith  re feren ce 
to  th e value o f  the su b ject-m a tter  o f  the action  at th at date. I t  is n ot 
con cern ed  w ith  w hat is going  to  befa ll a p la in tiff w h om  it  has restored- to 
possession , w hether he w ou ld  h ave to  surrender h is possession  to  a lessor 
in a year or tw o  or w hether, on  the very  n ext day, he w ou ld  be ev icted  
b y  the d efen d an t by  m eans o f  an action  for  declaration  o f  title , any m ore 
than it is con cern ed  w ith  th e fu tu re va lu e  o f  th e su b je ct-m a tter  o f  the 
a ction . I  am  qu ite  unable to d iscov er  an y  sa tis fa ctory  p rin cip le  upon 
w hich  to d iscrim inate betw een  the value o f  w h at, a fter all, is th e sam e 
su b ject-m a tter , that is to  say the right to  possess the w hole  land , w hether 
a pla intiff sues in a possessory  su it suo nomine or  as lessee. I f  the 

rem ainder o f  the lease ”  test is sou nd, then  it sh ou ld  be possib le  for  a 
lessee to  bring a possessory  su it asking th at h e be  restored  to  possession  
fo r  the rem aining term  o f h is lease. I  h ave n ever  kn ow n  su ch  an  action  
b u t  I  can  w ell im agine th e G ilbertian  situ ations that- w ou ld  arise fro m  an 
a ction  o f  th at k ind. B u t , it  is said th at th is v iew  w ou ld  resu lt in  great 
hardsh ip  to  a party  w ho is on ly  asking for possession  fo r  th e  p eriod  o f  h is  

11 S. C. R  1. *18 N . L . R . 84.



5 1 0 Edward a n d  de Silva.
lease. W e  m ust, h ow ever, b e  w arned by th e experience gathered from  
our L a w  R eports to  steel ou r hearts against these ad misericordiam  appeals. 
N or d o  I ,  in  fa ct, see any hardship a t all. A  plaintiff, like the plaintiffs 
in  th is case, recovers possession , if h e  su cceeds, im m ediately  for h im se lf 
bu t u ltim ately  fo r  his lessor, and h e should  b e  in  a position  to  arrange 
w ith  h is lessor for  th e  launch in g  and the condu ctin g  o f  the su it or, h e  can 
h ave recourse to  h is lessor to  ask h im  to  take all necessary action . B u t, 
i f  he chooses to  turn  h im se lf in to  a catspaw  for  pulling h is lessor ’s chest
nuts ou t o f  the fire, h e  m u st n ot com pla in  that h e has burned his little  
toes.

I  w ould  dism iss the appeal w ith  costs.

C a n e k e r a t n e  J .— I  agree.

Appeal dismissed.


