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1949 P resen t; R o s e  J.

C O M M IS S IO N E R  O F  M O T O R  T R A N S P O R T , A ppellan t, and 
H I G H  L E V E L  R O A D  B U S  C O M P A N Y , R espondent.

C ase stated fob the opinion of the Supreme Court under section 
13 (8) of the Omnibus S ervice L icensing Ordinance, No . 47 
1942.

Omnibus Service Licensing Ordinance, No. 47 of 1942, s. 7—Effect of section 7—
Difference persons cannot run services on same section of highway.

The effect of section 7 (1) of the Omnibus Licensing Ordinance, No. 47 
of 1942, is to prevent more than one person from providing regular 
Omnibus Services on the same section of any highway unless the provisoes 
to the sub-section are satisfied.

Colombo Omnibus Co., Ltd. v. The Commissioner of Motor Transport 
et al. (1943) 45 N. L. B. 67, followed.

H I S  w as a case stated  for the opin ion  o f the Suprem e C ourt under
section  13 (8) o f the O m nibus Service  L icensing  O rdinance, N o. 47 

o f  1942. T h e H igh  L ev e l R oad  B u s C o ., L td . (th e respondent) applied 
for  a R oa d  Service  L icen ce  in respect o f  a route w hich  w as described as 
fo l lo w s :— “  B etw een  K irillapone B rid ge  o f  the H ig h  L ev e l R oad  and 
th e B u s  Stand, P ettah , C olom bo ” . T h e  details o f  the route w ere specified  
as “  via Sp inn ing and W ea vin g  M ills , H av e lock  road, E y e  H osp ita l, 
D arley  road and M aradana ” . T h is part o f the route w as com m on  to  a 
route on  w hich  another om n ibus ow ner, v iz ., th e G am ini B u s C o ., L td ., 
op era ted ’ om nibus services. F urther, the service w hich  w as applied  
for , i.e ., the “  proposed  ro u te ,”  w as in tended  as an in term ediate service 
to  relieve the con gestion  in  the existing N ugegoda to  C olom bo Service 
o f  the respondent.

T h e question  that arose for th e opin ion  o f  the Suprem e Court was 
w hether the T ribunal o f A pp ea l constitu ted  under O rdinance N o. 47 o f 
1942 was justified  in hold ing  th at the C om m issioner o f  Transport had the 
authority  in law  and on  the facts  to  issue th e licence applied for. T h e 
C om m issioner o f M otor  Transport, although  h e had refused the applica 
tion  o f  th e respondent, stated  to  the T ribunal o f A pp eal that if he had 
the legal authority  th e licen ce  applied  for w ould  have been  issued by him .

T. S. Fernando, C .C ., for  the C om m issioner o f M otor T ransport, 
appellant.

C. Thiagalingam (w ith  h im  E. B. Wikramanayake), for  the H igh  L ev e l 
R oa d  B u s  C om pan y, respondent.

U. A . Jayasundera (w ith  h im  Vernon W ijetunge), for  the G am ini B u s 
C om pan y, party  noticed .

Cur. adv. vult.
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N ovem ber 14, 1945. R o s e  J .—

T h is  m a tter  con cern s th e  in terpretation  o f  section  7 (1) o l  .the O m n ib u s 
L icensin g  O rdinance, N o. 47 o f  1942. T h e  p o in t  o f  la w  to. b e  d e c id e d  
is a sim ple  on e and has already been  considered  by  th is C ou rt. I n  Qalle 
Omnibus Com pany, L im ited  v. The Com m issioner o f  M otor Transport 
and others 1 H earn e  J . considered  th e precise  p o in t w h ich  is fo rm u la te d  
in  the presen t stated  case, an d  accep ted  th e v iew  o f  th e la w  co n te n d e d  
for by  th e  presen t appellant.

S ection  7 (1) reads as fo llow s : —  •

“  T he issue o f  road serv ice  licen ces  under th is  O rdinance shall b e  
so regu lated  b y  th e  C om m issioner as to  secu re th at d ifferent person s are  
n ot authorised to  prov id e  regu lar om n ibu s serv ices on  the sam e section  
o f  any h ighw ay. P rov id ed , h ow ever, th a t  th e C om m ission er m a y , 
w here h e considers it  n ecessary  so to  d o  h av in g  regard to  t.he n eeds 
and con v en ien ce  o f  th e p u b lic , issue licen ces  t o  t w o  or m o r e  persons 
authorising  the provision  o f  regu lar om n ibu s serv ices in vo lv in g  th e  use 
o f  th e sam e section  o f  a h ighw ay, if , b u t on ly  if—

(a) T h at section  o f th e h ighw ay is com m on  t o  the. resp ectiv e  routes
to  be  used fo r  the pjurposes o f  the serv ices to. b e  p rov id ed  
under each  o f  th e licen ces , b u t d oes n ot con stitu te  th e  w hole  
or the m a jor  part- o f  any su ch  rou te ; and •

(b) the p rin cip a l pu rpose for  w h ich  each  such  licen ce  is being  issued
is to  authorise th e provision  o f  a serv ice  su bstantia lly  d ifferent 
from  th e  services to  be  p rov id ed  under th e o th er licen ce  or 
licences.

C ounsel for  th e resp on d en t con ten d s that the w ords ‘ ‘ d ifferent persons 
shou ld  b e  in terpreted  to  m ean  “  strangers ”  or “  outsiders- ”  to  th e section  
o f  th e  h ighw ay in qu estion  and are n ot in ten ded  to; refer to  the various 
persons w ho are already operating  over  it. I t  seem s to  m e , h ow ever, 
th at th e p la in  w ording o f  the section  supports; the- v iew  taken  by  
H earn e  J . and th e  e ffe c t  o f  the section  is to. p reven t m ore  than  one 
person  from  prov id in g  regular O m nibus S erv ices on  th e  sam e section  o f  
any h ighw ay unless th e  p rovisoes to  th e su b -section  are satisfied .

In  the present case  it appears th at the t w o  om n ib u s com p a n ies— w hich  
during th e  argum ent w ere for  con v en ien ce  sake design ated  th e  R ed  and 
B lu e  L in es resp ective ly— operate  serv ices over  rou tes w h ich  in clu d e  in 
co m m o n  the greater p art o f  th at section  o f  th e  h igh w ay b etw een  th e Eye- 
H osp ita l, C innam on G ardens an d  th e K irillapone- B r id g e  w h ich  co n stitu tes  
th e  P rop osed  N ew  R o u te  fo r  w h ich  th e  C om m iss ion er ’s ap proval w as 
sought. H a v in g  regard to  th e v iew  o f  th e  la w  w h ich  I  h a v e  a cce p te d  it 
fo llow s th at in  m y  opin ion  th e C om m ission er has n o au th ority  under the- 
O rdinance to  issue a road  serv ice  lice n ce  for  th is P rop osed  R o u te  ..either 
to  th e R e d  or t o  th e B lu e  L in e  or in deed  to  any  o th er a p p lican t w h o

‘ i s  N . L . JR. 67.
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m ay com e  forw ard in the fu ture. C ounsel for th e respondent urges that 
such  a  position  is in con venient to  th e public. I f  that is correct— and 
it  m a y  w ell b e  so— the m atter can  b e  rem edied by  a sim ple am endm ent 
o f  the O rdinance.

' T h e  respondent w ill pay  to  the appellant the cost o f  the proceedings 
in  th is C ourt and before  th e T ribunal o f  A ppeal. T h e party noticed  w ill 
have n o  costs.

A ppeal allow ed.


