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T H E  K IN G  v. E B E Y A S IN G H E .

53— D. C. ( Crim .) Kandy , 170.

Evidence_Failure of accused to gel into witness-box— Written copy of explana
tion given by accused to prosecution witness relating to subject-matter of 
charge elicited in. cross-examination of that witness—Admissibility.
Where the accused, who was charged under section 392* of the 

Penal Code with committing criminal breach of trust in respect of a sum. 
of money collected by him as a public servant, elicited in cross-examina
tion of the auditing officer a written copy of the explanation which he 
had given in pursuance of a question put to him by the auditing officer 
in the course of auditing the accounts—

Held, that the explanation was not admissible evidence as the accused 
was not called into the witness box.

^ ^ P P E A L  against an acqu itta l by  the D istr ict Judge o f K andy.

H . A . W ijem anne, C .C ., for  the A ttorney-G eneral.

N o  appearance for  respondent.

M ay 11, 1944. Soertsz J .—

T h e  accused  in this case, w h o  w as the Chairm an o f the V illage C om 
m ittee  o f U du goda Pallfesiya P attu , w as charged under section  392a o f  
the P en al C ode on  the ground that h e failed  forthw ith  to pay over  w hen 
required to  do so by  th e A uditor-G enera l th e sum  o f R s. 49.08, the 
ba lance outstanding from  the sum  o f R s. 861.05 said to  have been  
co llected  by  h im  during the period  A pril 1, 1942, to  Septem ber 16, 1942r 
in his capacity  as a p u b lic  servant.



SOEBTSZ J .— T he K ing  v . E bega tin gh e. 501

A fter  trial th e learned D istr ict Ju d ge  acqu itted  h im  and, as far as o n e  
is able to  gath er from  th e  statem en t o f  reasons g iven  by  th e  D istr ict 
Ju d ge  in  h is  order o f  acqu ittal, it  w ould  appear th at h e  w as greatly  
in fluenced  by  an explan ation  w h ich  is said t o  h ave b een  g iven  by  the- 
accused  to  the auditing officer, th e w itness M r. N ethsinghe, w hen  that 
w itness in the course o f  auditing  th e  accou n ts  o f  th e accu sed  ca lled  upon 
h im  to  hand over  to  h im  th e ba lan ce w h ich  th e auditing  officer fou n d  
to  be ou tstanding  in the h ands o f  th e accu sed . I t  w ou ld  appear th at th e  
auditing officer or the A u ditor-G en era l is en titled  to  ca ll upon  a person  
in the position  o f  th is accused  for  an exp lan ation  and the exp lan ation  
in question  appears to have been  g iven  in  pu rsuance o f  a qu estion  p u t 
to  the accused  by  the auditing officer. T h is exp lan ation  w as e licited  in 
cross-exam ination  o f  the au ditin g  officer M r, N ethsinghe and  upon  h ia 
saying th at he had a w ritten  c o p y  o f  the exp lan ation  g iven  by th e  accused , 
C ounsel for  th e  accused  m arked it  as D 2. T h at is th e exp lan ation  upon  
w h ich  th e learned D istrict Ju d ge  has relied , as I  have in d icated , to  a 
very great exten t. B u t  it  is c lear th at th at exp lan ation  is n ot adm issib le 
ev id en ce  in th e w ay  in  w hich  it  has com e  in to  th e record . I t  is an e x 
planation  w hich  cou ld  h ave been  m ade adm issib le ev id en ce  if the accused- 
chose  to  take the course o f  g iv ing  ev id en ce  h im self, bu t the accused  w as, 
in  this in stan ce, n ot ca lled  in to  th e  w itn ess box .

In  these circu m stan ces w e are o f  opin ion  th at the learned D istr ict  J u d g e  , 
having taken in to a ccou n t in adm issib le ev id en ce , the p rop er cou rse  for us 
to  take is to set aside the order o f  a cqu itta l and send the case ba ck  fo r  
retrial to  the learned D istr ict Ju d ge  so th at he m a y  consider, first o f  all, 
the exact scop e  o f section  392a o f the P en al C ode and if h e  h appen s to  b e  
o f  the op in ion , after hearing C ou nsel on  both  sides, th a t it  is  necessary  
in a prosecu tion  under that section  for  the e lem en t o f  d ish on esty  or 
m ens tea  to  be established , to consider his ev id en ce  on that p o in t th at th e 
accused  m ay e le c t to  p lace  before  h im . T h a t ev id en ce , o f  course , m u st 
be adm issible.

W e  d o  n ot th ink, as w e are sending th is case ba ck  fo r  retrial, th at w e 
ou gh t to  say an yth ing m ore. W e  are o f  op in ion  that in all th e c ircu m 
stances o f the case it w ou ld  be desirable th at the retrial shou ld  be  b e fo re  
another D istr ict Ju dge.

W ij e y e w a r d e n e  J .— I  agree.

A cquitta l set aside.


