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T H E  K IN G  v. E N D O R IS  et al.
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Court of Criminal Appeal—Several accused—Liability of each— Common
intention—Burden of proof—Penal Code, s. 32.

Where three accused were charged with committing murder, and the 
third accused was proved to have been in the presence of the first and 
second accused, who shot the deceased man, in circumstances indicating 
that he was sharing a common intention with them to cause the death 
of the deceased—

Held, that the third accused, if he wished his presence to be construed 
as innocent, should have given evidence in explanation of his presence.

A P P L IC A T IO N  for leave to  appeal against a con v iction  by  a J u d g e  
and Jury .

R. L . Pereira, K .C . (w ith  h im  M . M . Kumarakulasingham  and  
H . Deheragoda), for  th e  applicants.

H. W . R . WeeTasooriya, C .C ., for  the C row n-
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O ctober 29, 1945. Soebtsz A .C .J .—

C ounsel appearing in  su pport o f  th ese  ap p lications addressed  us as 
i f  w e w ere th e Ju ry  in  th e A ssize  C ourt, b u t our fu n ction , d e a r ly , as la id  
d ow n  b y  th e C ourt o f  C rim inal A p p ea l O rdinance, is  to  exam ine th e  
ev iden ce in th e  case  in  order to  sa tis fy  ou rselves w ith  the assistance o f  
C ounsel th at th ere is ev id en ce  upon  w h ich  th e  ju ry  co u ld  h ave  reached  
th e verd ict to  w h ich  th ey  cam e, and  also, sim ilarly , to  exam in e th e 
charge o f  the trial Ju dge to  sa tis fy  ou rselves th a t there h as n ot been  any 
substantia l m isd irection  or n on -d irection . E x a m in in g  th e ev id en ce
and the charge in  th at w ay , w e are o f  op in ion  th at th e  con v iction s  o f  th e 
first and secon d  ap p lican ts are clearly  borne ou t b y  th e ev id en ce  and th at 
in  resp ect o f  th em  there w as n oth ing  th a t cou ld  reasonably  b e  d escribed  
as a substantial m isd irection  or n on -d irection . I t  w as, h ow ever, c o n ­
ten ded  that in  regard to  the th ird  ap p lican t h is case  stood  on  a d ifferent 
p lane becau se, as th e ev id en ce  show ed, h e  d id  n o t take any  active  part 
in the actu a l a ttack  u pon  th e  d eceased  m an. T h e  ev id en ce  o f  the w ife  
o f  th e d eceased  and o f  h is  son  w as m erely  d irected  to  speaking to  his 
p resen ce at the scen e  a t th e tim e  th e tw o  sh ots w ere fired  b y  th e first 
and  secon d  applicants. T h e  qu estion  th en , in  regard to  th e  th ird
ap p lican t, is w hether his p resen ce w as a g u ilty  p resen ce in  th e sense 
that h e w as there as sharing a co m m o n  in ten tion  w ith  th e oth er tw o
ap p lican ts to  cau se  the death  o f  th e  d eceased  m an . I t  w as su bm itted
to  us th at th e  th ird  ap p lican t m igh t w ell h ave been  going  along  th e  path  
w hich  it  is said runs near the h ouse  from  w hich  the deceased  m a n  had  
step p ed  ou t in order to  go to  th e rubber store  on  th e  n ight h e  w as k illed . 
B u t  th e ev id en ce  o f  th e w om an  is c learly  to  th e e ffe ct  th at the third 
ap p lican t w as w ith  th e oth er tw o  ap p lican ts near th e  orafige tree and  th at 
orange tree is a  fa ir  d istan ce  aw ay  from  th is p a th . M oreover, th ere is 
the ev id en ce  o f  th e tw o w itnesses I  h ave ju s t  referred  to  to  th e  e ffect th a t 
a t that tim e he w as arm ed w ith  a  clu b . T here is a lso  ev id en ce  to  -show 
th at h e  w as w ith  th em  at the tim e th e first as w ell as th e secon d  shot 
w as fired and also th at he fled  along w it h ' th e tw o  others. I n  those 
circu m stan ces there w as an occa sion  clearly  in d icated  for  th e th ird  
ap p lican t, if  he w ished  his presen ce  th ere n ot to  be  con stru ed  in that 
m anner, to  g ive  ev id en ce  in  exp lan ation  o f  h is p resen ce. T h a t h e fa iled  
to  do and in  th e  c ircu m stan ces I  th ink  th at th e d ictu m  o f  L o rd  E llen - 
borough  referred  to  b y  C row n  C ou n sel and reported  in  th e 4 3 rd  v o lu m e 
o f  the N ew  L a w  R ep orts  at page  418 ap plied .

In  regard to  th is th ird  ap p lican t, it  w as also sa id  th at there w as a 
substantial m isd irection  by  the learned J u d g e  w hen  h e to ld  th e Ju ry  
a t page 13 o f  his charge “  L e t  m e  rem in d  y o u  o f  the ev id en ce  th at the 
th ird  accused  w ent w ith  th e first and secon d  a ccu sed ; h e cam e w ith  th e  
first and second  accu sed  and h e ran aw ay w ith  the first and secon d  
accused  ” . I n  regard to  that, it is qu ite  clear, as su bm itted  b y  C ounsel 
appearing for  h im , th at there is n o ev id en ce  at all to  show  th at h e ca m e 
to  th e scene w ith  the first and secon d  accused . B u t  taking th e  d irection  
g iven  there as a  w hole , it seem s to  us th at th e learned J u d g e  h aving  
p o in ted  ou t to  the ju ry  th a t  there w as ev id en ce  to  sh ow  th at the th ird  
ap plicant w as presen t w ith  the first and secon d  ap p lican ts and th a t he
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ran aw ay w ith  th em , ‘ invited  them  to  draw  the in ference, as an inference- 
th ey  cou ld  reasonably draw , th at he had com e  w ith  them . W e  d o  not 
th ink that th is can  be  described as a substantial m isdirection .

W e  d o  n ot th ink w e shall be  justified in interfering w ith  the verdict 
returned b y  th e Jury  in th is case.

T h e applications are refused.

Application refused.


