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1949 P resen t: Soertsz A .C .J., Wljeyewardene, Cannon, Rose and
Canekeratne J J . '

A P P U H A M Y , A p p ellan t, an d  M A R T IN  et al., R esp on d en ts.

251— D . C. Matara, 8,950.

Ordinance relating to Claims to Forest, Ckena, Waste and Unoccupied Lands, 
No. 1 of 1897, s. 4 (2)— Order of Special Officer—Binding in tem— 
Meaning of words “  final and conclusive " .
Held bg Soerlsz A.C.J., Cannon, Rose, and Canekeratne J.J. ( Wijeye- 

wardens J. dissenting):—
Proceedings under the Ordinance relating to Claims to Forest, Chena, 

Waste and Unoccupied Lands, No. 1 of 1897, are proceedings in rem, 
and an order embodying an agreement or admission and falling under 
section 4 (2) of that Ordinance gives to the claimants mentioned in 
the order a title good against all others, including the claimants who 
failed to appear before the Special Officer.

The ruling in Kiri Menika o. Appuhamy (1916) 19 N. L . B. 298, 
followed, and the modification of it in Gunasekera v. Silva (1917) 
4 C. W . B. 226 and Dingiri Banda v. Podi Bandara (1927) 29 N. L . B. 
357, not followed.

TH I S  w as a case  referred b y  H ow ard  C .J . to  a B e n c h  o f  five J u d g e s ' 
under section  51 o f  the C ou rts O rdinance.

A  tract o f  land , 207 acres an d  1 rood  in  ex ten t, w as th e su b je ct o f  a 
n otice  under section  1 o f  O rdinance N o. 1 o f  1897. S even  cla im ants 
ca m e  forw ard and preferred  a c la im  to  th e  lands in vo lved  in the n otice . 
T h e S p ecia l O fficer held  an inquiry and, under section  4  o f  the O rdinance, 
en tered  in to  an  agreem en t w ith  th e seven  c la im an ts by  w h ich  he ad m itted  
their c la im  to an ex ten t o f  133 acres, and th e  rem ainder w as d eclared  
to  b e  the property  o f  th e C row n. T h is  agreem en t w as em b od ied  in  
Orders P  3 and P  4  o f  O ctober 12, 1900, w hich  w ere du ly  p u b lish ed  in  the 
G overnm ent G azette. T he p la in tiff in th is action  sued fo r  th e partition  
o f  th e 133 acre ex ten t in resp ect o f  w h ich  th e c la im  o f  th e  seven  c la im an ts 
w as ad m itted  by  the S p ecia l O fficer. H e  con ten d ed  th at th e sevefi 
c la im an ts alone w ere en titled  to the la n d  in con seq u en ce  o f  O rders P  3  
and P  4, w hereas som e o f  th e d e fen d an ts m a in tained  th at n ot on ly  th e  
seven  c la im an ts b u t also all th e others w h o  had b een  co -ow n ers  w ith  
th em  prior to  th e  adm ission  o f  th e c la im  o f  the seven  c la im an ts shou ld  be 
regarded as en titled  to  th is land  alth ough  th ey  th em selves d id  n ot appear 
before  the Specia l O fficer. .

H . V. Perera, K .C . (w ith  h im  S. R. W ijetileke ) , for  p la in tiff, ap p ella n t.—  
T h e  question  for  determ ination  is w h eth er an order em b od y in g  an agree­
m en t or adm ission  under section  4  (2) o f  th e  W a ste  L an d s O rdinance, N o . 1 
o f  1897, g iv e s 't o  th e c la im an ts m en tion ed  in  th e  O rder a title  g ood  against 
a ll others including the c la im an ts w h o  fa iled  to  appear b e fore  th e Specia l 
O fficer. T h e  section  con tem p la tes  an agreem en t or' adm ission  and an 
order em b od yin g  su ch  agreem en t or adm ission , and declares su ch  order 
to  b e  final an d  con clu sive  ” . T h e  fin ality  and con clu siven ess is a tta ch ed  
to  the ad ju d ication . T h e S p ecia l O fficer has the status and is  g iven
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the pow ers o f  a tribunal. T h e pream ble to  th e O rdinance refers to  
“  ad judication  ”  o f claim s. T h e in tention  o f  the O rdinance is to  shut out 
non-claim ants. T he agreem ent or adm ission w hen em bodied  in the 
Order n ot m erely  binds th e parties bu t is conclu sive as to  title . I f  
finality  is on ly  as regards the agreem ent then third parties are n ot bound. 
I f  finality  is as regards the proceedings then third parties are bound. 
In  Kiri Menika v. Appuham y1 de S am payo J . h e ld  and Order under 
section  4  (2), based on  proceedings that ended in an agreem ent betw een 
the Crow n and the claim ants, to  be final and conclusive. In  Gunasekera 
v. Silva2 a d istinction  w as draw n betw een  an Order em bodying a sim ple 
adm ission o f  a cla im  and an Order em bodying  an agreem ent, and 
de Sam payo J . h eld  th at his earlier decision  as to  conclusiveness and 
finality  on ly  applied  to  th e latter ty p e  o f  Order. I t  is subm itted that this 
d istinction  is log ica lly  unsound. Section  4 provides for  the em bodying 
o f  an “  adm ission or agreem en t ”  in an  Order and m akes “  every such  
order . . . .  final and conclu sive ” . Fernando v. Hendrick3 has 
no application  to the fa cts  o f  the present case as it dealt w ith  a decree 
o f Court. In  Dingiri Banda v. Podi Bandarai tw o Orders w ere published 
separately and the C ourt erroneously considered and construed them  
separately, and follow ed the v iew  o f de Sam payo J . in Gunaseketii v. 
Silva (supra).

N. E . Weerasooria, K .C . (w ith  h im  S. W . Jayasuriya), for substituted 
1st defendant, respon den t.— T h ere is no ad judication  on the part o f 
the Specia l Officer. T h e w hole scope o f  the Ordinance up to the reference 
to  Court is different from  w hat follow s after .reference. T h e Special 
Officer can either adm it a c la im  or refer to  C ourt, bu t he has n o  pow er 
to  re ject a claim . A  ju d icia l decision  m u st be one inter partes. I t  is 
subm itted  that the Specia l Officer acts in an execu tive  Capacity , m erely 
as an agent o f  the C row n, and th at an Order under section  4 (2 ) is not 
conclusive as to  title.

L . A . Rajapakse, K .C . (w ith  h im  G. P. J. Kurukulasooriya), for  4th  
defendant, 24th defendan t, and 42nd to 46th  defendants, respondents.—  
T h e w hole sch em e o f  the O rdinance is to decide w hat is Crow n property 
and w hat is not. I t  w as n ot in tended to  deal w ith  private rights inter 
partes. In  reality the first c la im an t is the C row n. T he Specia l Officer 
acting on  beh alf o f  the Crow n in an  adm inistrative cap acity  cannot 
therefore “  ad judicate ” . F urther, the different phraseology used in 
sections 2 and 4 indicates th at w hereas an O rder under section  2, being 
a declaratory order, is final and conclu sive as to  title, an Order under 
section  4 has n ot th at effect. A n  Order under section  4 is m erely  final 
and conclusive in the sense that the property  is not Crown bu t private. 
T h e w ords “  final and con clu s iv e  ”  in section  4 indicate m erely  that the 
agreem ent or adm ission  can n ot be  canvassed again by  the Crow n or 
private individuals w h o  w ere parties to  the agreem ent or ad m ission ; 
they  do n ot indicate th at the O rder is in tended to g ive an indefeasible 
title to  the claim ants. S ection  16 deals w ith  “  ad judication  ”  w hen  the 
dispute is referred to  C ou rt. U p  to  th is p o in t the proceedings are 
adm inistrative and n ot ju d icia l in character. W h en  indefeasible title  is

(1916) 19 N. L. B. 296. 
{1917) 4 C. W. B. 226.

• (1920) 22 N. L. B. 370.
* (1927) 29 N :L . B. 357.
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sou ght to  be con ferred  th e L eg isla tu re  does so in  unm istakable  term s. 
See, fo r  exam ple , section  9  o f  th e P artition  O rdinance, section  146 o f  the 
M u n icip a l C ou n cils  O rdinance, and section  8  o f  th e  L a n d  S ettlem en t 
O rdinance. I n  an y  event, on  th e ev id en ce  it  is qu ite  c lea r  th at the 
4th  defen dan t has acqu ired  p rescrip tive  title  to  the lots h e c la im s.

N. Nadarajah, K .C . (w ith  h im  N. M . de Silva), for  11th defen dan t, 
respondent— A n y  advantage gained by  those w h o  ca m e forw ard  to  c la im  
is held  in trust fo r  those w h o did n ot co m e  forw ard— section  90 o f  the 
Trusts O rdinance, Abeyesundera v. Ceylon E xports L td .1, Tillakaratne v. 
Dassanaike 2, Dias v. W ickrem esinghe  3. T h e ev id en ce  in d icates that 
this defen dan t has acqu ired  a prescrip tive  title .

H . V. Perera, K .C ., in  rep ly .— T h e qu estion  o f  a  trust does n o t arise. 
F a cts  raising a con stru ctiv e  trust d o  n o t ex ist . T here is n o ev id en ce  
th at the c la im  before  th e Specia l O fficer w as m a d e  on  beh a lf o f  others. 
T he sole question  is w hether th e  proceed ings before  th e  S p ecia l O fficer 
are proceedings in rem . I n  proceed in gs in rem  n otice  to  th e  w orld  is 
necessary. T h e O rdinance seeks to  secure th at such  n o tice  is g iven . 
O n re feren ce to  C ourt th e ju risd iction  is ch an ged  b u t th e  proceed ings 
con tinu e  to  be  in rem.

Cur. adv. vult.

N ovem ber 6 , 1945. Soertsz A .C .J .—

A lth ou g h  th e  order o f  th e  C h ief Ju stice  d a ted  S ep tem b er  12 , 1944, 
is that this case (th a t is the w hole  case) "  shall be  heard b y  five  Ju dges 
o f  the Suprem e C ourt ” , th e  m ain  qu estion  for  d ecision  is w hether the 
in terpretation  g iven  o f  th e provision s o f  th e W a ste  L a n d s  O rdinance, 
N o. 1 o f  1897, particu larly  o f  sections 2, 3 , and 4, in th e  case o f  Kiri 
M enika v. Appuham y *, is correct and sh ou ld  b e  fo llow ed , for, in  th is case 
as in  that, the qu estion  is in regard to  th e m ean ing  o f  th e w ords "  final 
and c o n c lu s iv e ”  in the open in g  sen ten ce  o f  section  4  ( 2 ) : — “ E v ery  
su ch  O rder sh a ll be  pu blish ed  in the G overnm ent G azette  and shall b e  final 
and conclu sive

B rie fly  stated , the relevan t fa cts  on  w hich  th at qu estion  arises here 
are as f o l lo w s :— A  tract o f  land , 207 acres and 1 rood  in ex ten t; w as the 
su b je ct o f  a  n otice  under section  1 o f  the W a ste  L an d s O rdinance, N o. 1 o f 
1897. T h e  Specia l O fficer took  all th e steps section  1 o f  th a t O rdinance 
required h im  to  take, and in response to  th e N otice  d u ly  pu b lish ed  by  him - 
seven  cla im an ts cam e forw ard  and preferred  a c la im  to  th e  lands in vo lved  
in the N otice . H e , thereupon , held  th e inqu iry  p rescribed  b y  sections 3 
and 4 (1) o f  th e O rdinance, and, u nder section  4. he con clu d ed  th e inquiry 
by  entering in to an  agreem en t w ith  idle cla im an ts b y  w h ich  h e  ad m itted  
their cla im  to  an e x te n t o f  133 acres, And th e  rem aind er w as declared 
to  be the p roperty  o f  th e G row n. T h is  agreem en t w as em b od ied  in 
Orders P  3 and P  4 o f  O ctober 12 , 1900, and th e Orders w ere pu b lish ed  
in the G overnm ent G azette  in  com p lia n ce  w ith  th e requ irem ents o f  section  
4 ( 1) and (2) o f  the O rdinance. I n  1933, th e  p la in tiff in stitu ted  th is 
su it for  th e partition  o f  th e  133 acre ex ten t in  resp ect o f  w hich  th e  c la im  
o f  the seven  cla im an ts w as ad m itted  b y  the S p ecia l O fficer and the

1 (1936) 38 N . L . R. 117. 3 (1945) 46 N . L . R. 346.
* (1939) 14 C. L . W. 7. ‘  19 N . L . R . 298.



SOERTSZ A.C.J.—Apptihamy and Martin.484

basis upon  w hich  his -ease proceed ed  is  th at on ly  those parties w h o  claim  
under the seven are entitled  to  share in  th e  land, w hereas the principal 
respondents to  th is appeal m aintain  th at n ot on ly the seven  claim ants 
bu t a lso all the others w ho had been co-ow ners w ith th em  prior to  the 
adm ission o f  the cla im  o f the seven  claim ants are to  be  regarded as entitled 
to  th is land although they th em selves d id  n ot appear before the Special 
Officer. This latter con ten tion  is advanced  on  an interpretation o f  the 
w ords “  every  such  order shall be  pu blished in  the Governm ent Gazette 
and shall be  final and con clu sive  ”  as m eaning nothing m ore than that 
the order, on  pu blication , shall be  binding upon the actual parties to 
the agreem ent, and n ot as affecting  the title o f  those others w ho claim  
to  be shareholders o f the land  although they  them selves preferred no 
claim s to  the Specia l O fficer. In  dealing w ith a sim ilar contention  
advanced in Kiri M enika v. Appuham y, de Sam payo J . said “  In  m y 
opin ion , the order em bodying  the agreem ent w ith the cla im an t is, su b ject 
to  such  relief as the above ( i .e ., th e relief afforded by  sections 20  and 26 
o f  the O rdinance), final and con clu sive , as section  4  (2) itself declares, 
even  w here the person  w ith  w hom  the agreem ent has been entered upon 
has cla im ed on ly  an undivided share . . . I  do n ot think that the
m inority  (i .e ., in  age) o f persons, w h o ou ght to have claim ed bu t did 
n ot, takes aw ay th e con clu sive  effect o f the O rdinance ” . In  other words, 
de S am payo J . ,  w ith  w h om  W ood  R en ton  C .J . concurred, construed the 
w ords “  final and con clu sive ”  as binding everyone w ho is su b ject to the 
law , w hether parties to  th e proceedings or not. T he question  then, 
really, is w hether proceedings under the W a ste  L an ds O rdinance are 
proceedings in rem . A fter  a carefu l consideration  o f  the purpose and 
provisions o f the O rdinance, o f the earlier cases bearing on this question, 
and o f the subm issions m ade to  us in the course o f the argum ent, 1 
find m y se lf com p elled  to  the conclu sion  th at th ey  are proceedings in rem. 
T h e m eticu lou sly  elaborate precautions taken by  the Legislature to  
secure the w idest possib le  p u b licity  fo r  proceedings in tended to be taken 
under th e O rdinance “  for th e  speedy adjudication o f  claim s ”  to  lands 
o f  the description  w ith in  th e purview  o f  the O rdinance, the requirem ent 
that all declarations and all orders m ade under sections 2 and 4 o f the 
O rdinance shall be  publish ed  in the G overnm ent G azette, the pow ers 
conferred on  the Specia l O fficer to  exten d  the period w ith in  w hich  claim s 
oou ld  be m ade w hen  he is satisfied th at there is occasion  for such  an 
extension , the provision  for  the in tervention  o f  the C ourt in a certain  
event, and for  granting relie f in appropriate cases w ith in  a period 
o f one year (section  20), th e  fu rther provision  for th e granting o f  c o m ­
pensation  by  th e G overnor, in certain  cases, to  persons adversely  affected 
b y  any order (section  26), seem  to  m e  to  proclaim  that fa c t in no uncertain 
v o ice . In d eed  noth ing less than proceedings in rem  w ou ld  have served 
th e purpose o f  the L eg islatu re. A s de S am payo J . observed. “  T he 
prim ary ob je ct o f  the O rdinance is to settle  on ce  for all as betw een  the 
C row n and private  persons the title  to  lands o f  the description  m entioned  
in th e O rdinance, and if  the rights o f  shareholders w ho d id  n ot com e 
forw ard to  c la im  are to  rem ain  in tact, notw ithstanding the proceedings 
taken under the O rdinance, th at o b je c t  w ill not be attained. C onse­
qu en tly , it  seem s to  m e  th at th e O rdinance w hen  it provided  for an



SOEBTSZ A.C.J.—Appuhamy and Martin. 486

ag reem en t w ith  th e cla im an t m ea n t th at a com p le te  se ttlem en t o f  the 
title  m igh t th ereby  b e  arrived at, w hether th ere m igh t or m igh t n o t be 
possib le  cla im s on  the part o f  o th er  persons w ho h ave  n ot ch osen  to  com e 
forw ard  T he m e th o d  o f  in terpretation  im plied  in th at observation
is w ell established. I t  is popu larly  kn ow n  as th e  “  m isch ie f rule ” , 
w hich  w as la id  dow n  in  a case datin g  back  to  th e  year 1584— H ay d on ’s 
case— in  w h ich  the B aron s o f  the E x ch e q u e r  ru led  th at “  fo r  th e true 
in terpretation  o f  all statutes in general— be th ey  p en a l or beneficial, 
restrictive  or enlarging th e com m on  law , fou r rules are to  be d iscerned  
and  con s id ered : — :

( 1) W h a t w as th e la w  be fore  th e passing o f  the a c t ;
(2) W h a t the m ischief and d e fe c t fo r  w hich  the law  did n ot p rov id e ;
(3) W h a t rem ed y  th e P arliam en t h ath  resolved  and ap poin ted  for

the cure o f  the d isease ;
(4) T h e true reason  for th e rem edy

A n d  then , th e B a ron s go on  to s a y :— “  the o ffice  o f  the J u d g es  is a lw ays 
t o  m ake such  constru ction  as shall suppress the m isch ie f and ad vance 
the rem edy  and to  suppress su btle  in ven tions an d  evasions for th e co n ­
tinu an ce  o f  the m isch ie f pro privato com m odo, and to  add fo rce  and life  
to  the cure and rem ed y  accord in g  to  the true in ten t o f  th e m akers o f  the 
A c t  pro bono publico I t  is abundantly  clear th at in th e  W a ste  L an d s 
O rdinance th e L eg islatu re w as con cern ed  to  elim inate as far as possib le 
th e  m isch ie f that m u st a tten d  upon  title  to  w aste lands so long as it rested 
m erely  upon  the p resu m ption  in fa v ou r  o f  the C row n  in resp ect 
o f  such  lands. T h e  L eg islatu re con tem p la ted , by  m eans o f  th is O rdinance, 
the atta inm ent o f  certa in ty  in regard to  th e title  to  th em  b y  ascerta in ing 
w hat valid  c la im s, unknow n to  the C row n ow in g  to  the ab sen ce  o f  the 
usual indicia o f  private ow nersh ip , third- parties m igh t h ave  to  th em . 
B u t  it is con tend ed  th at an in vestigation  aim ed at ascerta in ing m erely  
w hat lands belonged to  the C row n on  the on e hand, and w hat w as private 
property , on  th e other, w as su fficien t for the pu rpose o f  th e C row n and 
that th at w as all the O rdinance p rovided  for  and n ot for "  probing 
any  fu rther in to  the title  o f  such  lands as ap peared  to  be  private  ” . I  
m u st con fess  th at, at a certa in  stage o f  th e d iscussion , th is con ten tion  
p roved  attractive  fo r  th ere w ere m an y  in stan ces in w hich  the S p ecia l 
O fficer  p roceed ing  under th e W a ste  L an d s O rdinance w as con ten t w ith  
th e sim ple adm ission  th at lands to  w h ich  cla im s w ere m a d e  w ere private. 
B u t  on  fu rth er consideration , I  am  satisfied  that, in a  g ood  m a n y  cases, 
i t  w ould  n o t be su fficient for th e S p ecia l O fficer to  be  con ten t w ith  su ch  a 
find ing fo r  it is clear th at th e L eg isla tu re  con tem p la tes  his en tering  
In to  agreem ents for  the “  adm ission , re jection  o f  the w hole  or any p ortion  
o f  the c la im  or for  th e pu rch ase o f  th e w h ole  or any  p ortion  o f  the land 
w h ich  is the su b je ct o f  such  c la im  ” . In  order to  d o  th at w ith  desirable 
assurance and sa fety  it is essentia l th at h e shou ld  be  satisfied  th at the 
parties w ith  w h om  he enters in to  su ch  agreem en ts are th e  parties w ith  the 
u ltim ate right to  a ct in th at beh a lf w ith  con clu s iv e  e ffect . I f  it  w ere 
otherw ise, i f  i t  w ere com p eten t fo r  th ird  parties to  reopen  these agreem en ts 
th e  m isch ie f th e  L eg islatu re se t o u t to  cure w ou ld  en dure, for  ex  hypothesi, 
n o t  on ly  the title  o f  the c la im an ts  bu t. a lso  th at o f  th e  C row n acqu ired
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by  agreem ent w ould  be liable to  attack . T he m ain  argum ents addressed 
to  us in  a ttem pted  refutation  o f  the v iew  taken in  Kiri Menika v .  
Appuhamy w ere—

(a) that the ruling in Kiri M enika v . Appuham y is  underm ined b y
the v iew  taken in  tw o  la ter cases by  de Sam payo. J... w ho w rote 
the ju dgm en t in the case ju st m entioned , nam ely,, in the cases 
o f  Gunasekara v . S ilv a 1, and Fernando v . H endrick.3, and by  
the ju d gm en t o f F isher C .J . and D rieberg  J . in  Dingiri Banda v. 
Podi Bandaras 3 and that w e should fo llow  th e  ruling in the last 
nam ed case.

(b) that the Special O fficer in acting  under section  4 o f  the Ordinance-
w as acting  in an adm inistrative or executive  and not in a- 
jud icia l cap acity  and that, for th at reason, the L egislature co u ld  
n ot have intended to  g ive the Orders m ade by  h im  so far-reaching 
an effect as con tended  for  o n . behalf o f the seven  claim ants r

(c) that whereas section  2 (2) provides that every  order m ade in th e
event o f  n o c la im  being  preferred, shall, on  publication  in the 
G overnm ent G azette  b e  “  conclu sive proof that the land or lands- 
m entioned  in the Order w as or w ere, at th e  date o f  such Order, 
the property  o f the C row n ,”  section  4  (2) on ly  says that th e 
O rder m ade under section  4 (1) “  shall be final and conclusive

(d) that section  16 provides that, on  a d ispute being  referred to  a
C om m issioner or to  a C ourt for  adjudication,, th e  tribunal sh all 
prooeed to  try  the question  as betw een the claimant and the  
Crown and shall ad ju dicate as betw een  th em ;

(e) th at if  it h ad  been  in tended b y  the L egislature to  bind the wo-
at large b y  proceedings under this O rdinance, it w ould  have 
en acted  in term s sim ilar to  the term s o f section  8  o f the Land' 
S ettlem en t O rdinance w hich , adm itted ly  gives a conclu sive  
effect to  the Order, sim ilar to  the order m ade under section  4 (2): 
o f the W a ste  L an d s O rdinance, m ade under it.

I  w ill deal w ith  these in the order in w hich  I  have set th em  forth  : —

In  regard to  (a), this case falls ex a ctly  w ith in  the princip le in Kiri 
Menika v . Appuham y  for  here to o  w e are dealing w ith  proceedings that 
ended in  an agreem ent betw een  the Crow n and the claim ants, and an  
order based  thereon . In  Gunasekara v. Silva, de S am payo J . while- 
affirm ing th at princip le in the case o f agreem ents, in troduced  a m od ifica ­
tion  o f  it w hen  he said th at “  the admission o f  th e cla im  by  the Settlem ent 
Officer does n ot con clu d e  the other ow ners o f  the land for the case o f  
Kiri Menika v . Appuham y to  w hich  I  have been  referred does n ot apply. 
T h at w as a case o f  an agreem ent on  the footing  o f  m u tu al concession  
betw een  the cla im an t and the C row n ” . T o  speak w ith  all the deference 
due to  so learned a Ju dge, it seem s to  m e that the effect o f  an adm ission  
can not, log ica lly , be  any less than that o f  an agreem ent. S ection  4 
provides for  the em bodying  o f  “  such  admission or  agreem ent in an order 
and m akes “  every  such  order final and  conclu sive  it seem s to  fo llow  
in evitab ly  from  these w ords th at w hatever th e finality  or conclusiveness. 
con tem p la ted  by  th e L eg isla tu re, it applied  in the sam e degree to  both-

1 (1917) 4 O. W. R. 226. (1920) 22 N . L . R . 370. . 9 (1927) 29 N . L. R.
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.-admission and  agreem en t. T h e  secon d  case o f  Fernando v . H endrick  
has, really , n o  d irect ap p lication  to  the presen t qu estion . I t  d ea lt w ith  a 
•decree o f  C ourt based upon an agreem en t and  the decree  on ly  d irected  
th at a part o f  the property  be declared  th at o f  th e C row n, and th at the 
rem ainder be  private p roperty . T h ere w as n o d irection  ad m ittin g  the 
•claim o f  the cla im ants in resp ect o f  th at rem ainder. T h e th ird  case 
Dingiri Banda v. Todi Randara raised su bstantia lly  th e sam e question  
.as arose in Kiri Menika v. Appuham y  and as arises here, bu t D rieberg  J . 
relying  upon  the m od ification  o f  the rule in trodu ced  by  Ounasekara v. 
.Silva held  th at .as th e  O rder m ade on  Janu ary  18, 1918, con ta in ed  on ly  
a n  adm ission  o f the c la im  o f  the cla im an t to  the land  in  d ispu te in the case 
b e fo re  h im , an d  as it w as on ly  the O rder m a d e .o n  F ebru ary  8 , 1918, 
th a t “  set ou t th e  agreem ents w ith  the several c la im an ts in cluding 
th e  respondent ” , th e  tw o  orders had  to be considered  and construed  
separately  and that it w as n o t possib le  to  im port in to  the sim ple  ad m ission  
•of cla im  in th e  earlier order th e  fa c t  o f  th e agreem ent (referred to  in  the 
la ter order). H e  said th at for th at reason  Kiri M enika v. Appuham y  
•did not apply. I f  I  m ay  p resu m e to  say so, to  m y  m in d  th is reason ing 
is far from  satisfactory . I  h ave alw ays u nderstood  th at w hen  there is a 
qu estion  as to w hat .the real agreem en t betw een  parties is, and w hen , 
in fact, the com p lete  agreem en t is in m ore  than on e  d ocu m en t, a ll the 
d ocu m en ts  m u st b e  read  togeth er (see  Jacobs v . Batavia Trust, L td .1 

.and the loca l case o f  de Soysa v . A ttorney General2). I  w ou ld , therefore , 
h o ld  th at Kiri Menika v. Appuham y  states th e law  correct ly , th at th e - 
m od ifica tion  m ade b y  Gunasekara v. Silva is unsound, and th at Dingiri 
Banda v. Podi Bandara w as n ot co rrect ly  d ecid ed  on  th is p oin t.

In  regard to  ( b), the proposition  th at the S p ecia l O fficer is a cting  in  an 
•adm inistrative or ex ecu tive  and n ot in a ju d ic ia l ca p a city  is hard ly  
ten a b le . I t  is re fu ted  b y  the, v ery  w ords o f  the p ream ble  it se lf : “  w hereas 
i t  is exped ien t to  m ake sp ecia l provision  fo r  the sp eed y  adjudication 
■of c la im s to  forest, chen a , w aste  and u n occu p ied  lands ” . T h e  term s o f  
sections 2 , 3, and 4 o f  the O rdinance c lin ch  th e  p oin t. T h e  p roceed in gs 
b e fo re  th e  S p ecia l O fficer m a y  n o t b e  as e laborate  as proceed ings in  C ourts 
o f  la w  generally  are, bu t it m u st b e  born e  in  m in d  th at th e L eg isla tu re  
w a s  expressly  con cern ed  to  h ave  speedy adjudication, and w as, therefore , 
•content to  en trust the investigation  in to all c la im s, up  to  a certa in  p oin t, 
t o  the ju d g m en t o f  the S p ecia l O fficer. T h e  w ords used in  section  3 
m ak e it c lea r  as already observ ed  th at th e m a tter  en tru sted  to  th e 

S p e c ia l O fficer w as n ot m erely  to  con sid er  and d eterm ine th e  broad  
q u e st io n  w h eth er th e  lands in vo lved  in th e N otice  w ere the property  
■of the Crow n or o f  p rivate  persons b u t a lso to  in vestigate  th e va lid ity  
o f  th e  actu a l c la im s m a d e. I f  “  final an d  con clu s iv e  ”  in  section  4  (2) 
m e a n t  noth ing  m ore than  th at the order b ou n d  the im m ed ia te  parties 
t o  it, if  th at w as w hat the L eg isla tu re  in ten ded , it  w as, surely , n ot so 
•artless as no.t to  be  able to  say so. I t  co u ld  hard ly  be, as w as dark ly  
6Ug g e sted , th at the L eg isla tu re  w as a ttracted  b y  the eu p hon y  o f  th e  w ell- 
in o w n  w ords “  final and con clu siv e  ”  and so p referred  th em  w h en  all 
th ey  m ea n t to  say w as th at th e  order w as b ind in g  on  the parties. B e ­
dsides, i f  it  w as on ly  a m a tter  o f  b ind in g  the parties to  th e agreem en t 

1 (1924) 2 Ch. 329. * ig N. L. S. 493.
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they w ere bou nd b y  the very  force  o f th e agreem ent itself, and there w as 
no occasion  for  proclaim ing th at fa ct, nor w as there occasion  for p rocla im ­
ing from  the house top s, as it  w ere, an agreem ent that cou ld  hardly 
concern  even  an insatiate pu blic.

(c ) Stress w as next laid on the difference in  phraseology betw een  
sections 2  (2) and 4  (2). Section  2 (1) says th at w here there is no claim , 
an order shall be  m ade declaring th e land or lands the property  o f  the 
Crow n, and section  2 (2) provides that such  order, on  publication , shall 
be final and con clu sive  and “  the G azeite  contain ing . shall 
be conclusive p roo f that the land or lands mentioned in the order was 
or were at the date of such order the property of the Crown”  w hereas section  
4 (2) does not contain  the con clu d in g  w ords. I t  provides that “  every
such  order, on  pu blication , shall b e  final and c o n c l u s i v e ..........................
proof o f  the adm ission  or agreem ent entered into under sub-section  ( 1) ” . 
This difference in phraseology  appears to  m e to  be quite appropriate 
to each  o f  th e contingen cies con tem p la ted  in the tw o sections. W h en  no 
c la im  has been  m ade, th e sim ple  result is that the lands w hich  w ere 
deem ed  in section  1 (1) to  be the property  o f the Crow n, becom e so in fact, 
and n otice  is g iven  to  the w orld by  an order published in the Gazette 
declaring th at those lands are, from  the date o f the Order, the property of 
the Crow n, and th at declaration  is final and conclusive to that effect. 
B u t the scop e  o f an agreem ent is w ide and variable. There is no such 
th ing as an in evitable agreem ent, and the logical m ethod  o f  dealing 
with the con tin gen cy  o f  the agreem ent is to say that the order w hich
em bod ies it is final and to m ake provision  for  the agreem ent being
adm itted  in  ev id en ce  for the ascerta inm ent o f the area of conclusiveness
and finality.
: In  regard to po in t (d) as I  understood it, th e  argum ent was that section  
16 indicates th at the investigation  held under that section  relates to  a 
question  in  d ispute betw een  the Crow n and the claim ant, and that, 
therefore, the- finding binds on ly  those parties, and upon that subm ission  
it is asked w hether the ad judication  by  the Specia l O fficer cou ld  b e  m ore 
far-reaching. B u t  the fa llacy  o f the argum ent is surely that o f begging 
the question  b y  assum ing th at because on ly  a cla im ant or som e claim ants 
are before  the C ourt on  the one side and the C row n on  the other, the 
proceedings are n ecessarily  in ter partes. B u t, as I  have already ventured 
to  observe for  the reasons I  have given , there can  be no dou bt that 
the proceed in gs are proceedings in rem  and so th ey  m u st rem ain to  the 
end. T heir nature can n ot change w ith  a change o f the Tribunal.

F in ally , there is po in t (e), and to  that the short answer is. I  think, as 
subm itted  b y  M r. H . V . Perera , that, in the light o f  the experience gathered 
in th e  interval o f  a third o f  a century, the L egislature thought it  prudent 
to  m ake exp licit w hat w as im p lic itly  contained  in the earlier Ordinance. 
I t  is hardly probable  that, as w as con tended , the L an d  S ettlem ent 

•'Ordinance resulted from  a com p lete  change o f  p o licy  in  regard to the 
e ffect to  be  given  to  orders m ade in proceedings fo r  the settlem ent o f  
titles  to  forest, chena. w aste "'or u n occu p ied  lands. I t  is a sm all c ircu m ­
stance b u t still w orthy o f som e notice  th at on  page 335 et seq. o f  B a la- 
s in gh a m ’s Laws of Ceylon , Vol. I .,  is pu blished the R ep ort b y  the L a n d
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S ettlem en t Officers to  w h ich  C anekeratne J . referred  in  th e  cou rse  o f  th e 
argum ent, and it is w orth y  o f  n otice  th at it  is therein  stated  in paragraph  
3 ( i )  (p p . 339-40). “  H e  (th e SjpeciaJ O fficer) m a y  forth w ith  order th at a
Jot b e  ad m itted  as private  prop erty  . . .  T h e  adm ission  as
private  p rop erty  is in favou r o f  n o particu lar pa rty , and in  su ch  cases 
n o inquiry is m a d e  in to  c la im s ”  A n d  on  page 342 (c ) “  H e
(th e  S p ecia l O fficer) m a y  com p rom ise  th e c la im  b y  settlin g  the w hole  
p art o f  the land  c la im ed  upon  the cla im an t at a certain  rate o f  p a ym en t 
per  acre, o r  in som e cases free o f any p a ym en t. S u ch  com p rom ise  is 
em b od ied  in a w ritten  agreem ent sighed b y  the c la im an t and th e  S p ecia l 
O fficer. In  such  cases a  F in a l O rder and T it le  P lan  are issued  w h ich  
con fer  absolute title  u pon  the cla im an ts , and p reven t d ispute inter se. 
T h at certa in ly  has been  th e v iew  con s isten tly  taken b y  this C ou rt in  
m a n y  d ecisions w h ich  lay  d ow n  th at a G rant from  th e C row n  u nder the 
W a ste  L an d s O rdinance con fers an indefeasib le  title . T h is too  does 
n o t  con clu d e  th e question  b u t it is a  m a tter  w h ich  m ay  p roperly  be taken 
in to  a ccou n t in in terpreting a statute.

T hese are som e o f  the reasons w hich  lead m e  to  th e  con clu sion  th at the 
land  in su it m u st b e  partitioned  on  the foo tin g  th a t th e  seven  c la im an ts 
alone w ere en titled  to  the land  in  con sequ en ce  'o f  O rders P  3 and P  4.

A s I  observed  a t the co m m e n ce m e n t o f  ttiis ju d g m en t th e w h ole  case  
is before  us, and for  that reason , and ' also becau se  th is case  has been  
before  th e C ourts since 1933, I  th ink, n ow  th at w e are in  fu ll possession  
o f  a ll th e fa cts  in the case, w e ou gh t to  g ive  as co m p le te  a ju d g m en t as 
possib le.

T h e  questions that rem ain  to  be considered  are tw o. I t  is said that 
th e  tria l J u d g e  has fou n d  th at th e seven  c la im an ts c la im ed  on  beh a lf o f  
their co -ow n ers as w ell and that, therefore, th is case is w ith in  th e princip le  
en un ciated  b y  F ish er C .J . in Dingiri Banda v. Podi Bandara. F ish er
C .J . sa id  “  T h ere  is n oth ing  in the W a ste  L a n d s  O rdinance to  m ake 
it  un law fu l or im proper for on e o f  several co -ow n ers .to m ake a c la im  on  
beh a lf o f  h im se lf and h is co -ow n ers , and w hen  h e does s o l  th ink  th e c o ­
ow ners m u st be  regarded as persons m aking c la im  under the O rdinance 
B u t  the qu estion  is w hether the co -ow n ers ' c la im s even  if regarded  as 
m a d e  in  th at w ay , con tin u e  n otw ithstand ing  the fa c t  th a t the S p ecia l 
O fficer ’s order and the agreem en t fake n o n otice  o f  th em . I t  seem s to  
m e  th at the m ost th at can  be sa id  is th a t in  such  circu m stan ces  a trust 
resu lts. B u t  it is n ot necessary  to  go in to  that qu estion  here, fo r  in  v iew  
o f  the length  o f  tim e th at has e lapsed  and th e n u m ber o f  persons th rough  
w hose hands shares o f  this land h ave passed , there is n o m ateria l upon  
w hich  w e can , sa tis factorily , con sider th at qu estion . T h e  on ly  oth er 
m atter  is th at in  regard to  th e acqu isition  o f  prescrip tive  titles in th e 
lon g  in terval that has elapsed sin ce 1900. T h e  learned  trial J u d g e  fou nd  
in  e ffect that the 4th  defen dan t had  acqu ired  a prescrip tive  title  to  lo ts  1, 
5 , 6  and 7. T h at finding is strongly  su p p orted  by  th e ev id en ce  and I  
w ou ld  d irect that th ose  lots b e  ex clu d ed  from  th e partition . S im ilarly , 
in  th e  case  o f  th e  11th  defen dan t, h e  has m ade ou t a p rescrip tive  title  
to  lots 26 and  27 and those lo ts  m u st also be  ex clu d ed . T h e  rem ainder 
o f  the land w ill be p artition ed  on  th e  basis th a t th e  seven  c la im an ts 
w ere en titled  to  the land. L e t  th e  case  g o  ba ck  for  th a t to  b e  don e .
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in  regard to  th e costs o f  appeal th e 4th  and 11th  defendants succeed: 
on  .the question  o f  prescriptive  title  b u t fa il on  the question  o f  original 
ow nersh ip , on  w h ich  th e pla intiff su cceeds. T hose parties w ill, therefore,, 
bear their ow n  costs inter se. T hose w h o failed  on the question o f  original 
ow nership  w ill p a y  the p la in tiff’ s costs  o f  appeal in  respect o f  th a t contest. 
T h e costs o f  the trial C ourt w ill be  considered b y  the trial Judge w hen  he- 
m akes h is final order on  the lines indicated. I t  w ould be very convenient, 
if the sam e trial Ju dge cou ld  hear the rest o f this case.

C a n n o n  J .— I  agree.

B ose J .— I  agree.

C a n e k e r a t n e  J .— I  agree.

W U E Y E W A R D E N E  J .----

This is an action  for the partition  o f  lo t U 1 } in sheets O l 
15 10

----------------a n d -----------------
3 ,4 ,1 1 ,1 3  52, 60

T h at lo t U  l i  and lo.t U  1$ show n also in the sheets m entioned above- 
w ere in cluded  in  a n otice  du ly pu blished under 'section  1 (1) o f  O rdinance 
N o. 1 o f  1897 as am ended by  O rdinance N o. 1 o f  1899 and Ordinance- 
N o. 5 o f  1900. In  response to  th at n otice  seven persons m ade a claim  to  
the tw o lots under section  3 (1) o f  the O rdinance. In  term s o f section  4 ( 1) 
o f  the O rdinance the claim an ts w ithdrew  their cla im  to  U 1£ and agreed, 
to  “  take ”  U  1J. Thereafter, the Specia l O fficer appointed under- 
section  28 o f  the O rdinance m ade tw o  orders under section  4 (1)— the 
order P 3  em bodying  the "  adm ission  ”  o f the cla im  o f the seven claim ants- 
to  U 1£ and the order P 4  declaring U 1J to  be the property  o f the Crow n. 
T h e form er order P 3  show s that the G overnor consented  to its pu b lica tion  
in  the G overnm ent G azette  and it was du ly  published.

In  the presen t action  the plaintiff and som e o f the defendants take u p  
the position  th at on ly  those deriving title from  the seven  claim ants 
referred to  in P 3  are en titled  to shares in lot 1J. T h e contesting  d e fen ­
dants urge, on  the oth er hand, th at all cla im ing title from  one G am age 
D in gi A p p u  are en titled  to  shares in this lot, as the seven c la im an ts 
preferred their c la im  in th e proceedings before  the Specia l O fficer on  the 
footing  th at th ey  w ere en titled  to the tw o lots U  and U 1$ as the heirs 
o f  G am age D in gi H a m y .

O n th e  ev id en ce  led  b efore  h im  th e D istrict Ju dge h eld  that the seven  
claim ants w ho w ere descen dants o f  G am age D in gi H a m y. m ade their 
cla im  before  the S p ecia l O fficer “  on  beh a lf o f  them selves and the m em b ers  
o f  their fam ilies ” . H e  h eld  further th at all those tracing title from  
G am age D ingi H a m v  w ould  b e  entitled  to  shares in  lo t  U  1 } ,  on  the ground! 
th a t the present case w as governed  by  Dingiri Banda et al. v . Podi Randara,'

1 (1927) 29 N. L . R. 357.
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a s  the order P 3  w as a sim ple  adm ission  o f  the c la im  and d id  n o t con ta in  
A ny  reference to  an agreem ent. I t  m a y  be  stated  h ere th at Dingiri 
Banda e t  al. v . Podi Bandara (supra) ad op ted  the v iew  o f  d e  S a m p a yo  J . 
in  Kiri M enika et at. v . Appuham y e t a l.x as exp la ined  b y  h im  in  his la ter 
ju d g m e n t  Chmasekere v . Silva et a l.2

T h e  presen t ap peal preferred  b y  th e pla intiff against th e  ju d g m en t 
o f  the D istrict Ju dge cam e at first b efore  a B e n ch  o f  tw o  Ju dges. A t  the 
hearing o f  the ap peal before  that B e n c h  the C ou n sel for th e respondents 
A ppear to  h ave  th ou gh t it  n ecessary  to  qu estion  the correctn ess o f  the 
v iew  o f  de S am payo J . in  Kiri M enika e t  al. v . Appuham y et al. (supra) 
.as exp la ined  in Gunasekere v. Silva e>t al. (supra) to  th e e ffe ct  “  th a t w hen  
.an agreem ent is reached  under section  4  on  th e foo tin g  o f  m u tu al co n ­
ce ss io n  betw een  the c la im an t and the C row n  and su ch  agreem en t is  
.em bod ied in  an order and pu blish ed  in  th e  G overnm ent G azette, the 
o r d e r  is con clu sive  o f  the title  n ot on ly  o f  the C row n  bu t also o f  th e  
c la im an ts  ” . T h at question  was referred to  th is B e n ch  under section  51 
o f  the Courts O rdinance. I n  sp ite o f  the term s o f  th is  re feren ce th e  p o in t 
o f  law  argued b y  the ap p e lla n t’s C ounsel be fore  us w as th e w id er  qu estion  
w hether an order em b od yin g  an agreem en t or ad m ission  and falling  
■under section  4  ( 2 j  g ives to  the cla im an ts m en tion ed  in  th e  order a  title  
good  against all others in clud ing  th e cla im an ts w h o  fa iled  to appear 
b e fo r e  the Specia l Officer.

S ection  4 em p ow ered  the S p ecia l O fficer to  m ake an order em b od y in g  
a n  adm ission  or agreem ent m en tion ed  in  that section  and then  
e n a c t e d : —

“  E v ery  such  order shall be  pu b lish ed  in  the G azette  and shall be 
:final and con clu siv e  and th e  G overnm ent G azette  con ta in in g  su ch  order 
.shall be  rece ived  in  a ll C ourts . . as con clu siv e  p ro o f o f  the
adm ission  or agreem en t . . . . ” .

D oes  th at provision  ju stify  the v iew  th at su ch  an order  g ives to  
.cla im ants n am ed  in th at order a title g ood  against the w hole  w orld ?  
I t  w ill b e  n oted  th at the w ords ‘ ‘ final and  con clu siv e  ’ ’ m en tion ed  above 
Are fo llow ed  im m ed ia te ly  afterw ards b y  the w ords “  and the G overnm ent 
G azette  contain ing  such  order shall be  rece ived  in  all C ourts . . . .  
a s  con clu siv e  p roo f o f  th e  adm ission  or agreem ent . . . . ” . D o
n ot those last m en tion ed  w ords sh ow  th at the w ords “  final and 

.con clusive  ”  in the earlier p art o f  the su b -section  are used to  in d icate  
m e re ly  th at the agreem ent o r  adm ission  can n ot be  can vassed  again  by  
th e  C row n or th e private  ind iv idu als? I f  it  w as in ten d ed  to  g ive  an 
in d e feas ib le  title  to  the cla im an ts, w ou ld  n ot th e  L eg isla tu re  h ave  ad op ted  
th e  language u sed  in section  2 w h en  referring  to  an order declaring  
th e  land  to  be  th e prop erty  o f  th e C row n ? S ection  2 o f  .the O rdinance 
.stated th at w here n o c la im  w as m ade w ith in  a certa in  tim e  th e  S p ecia l 
O ffice r  shou ld  m ake an order declarin g  the land  to- b e  th e p rop erty  o f  
th e  Crow n and proceed ed  th en  to  say t h a t :

“  E v e ry  such  order shall be  p u b lish ed  in  the G azette  and  shall be 
fin a l and  con slu sive  . . . .  and  th e  G overnm ent G azette  con ta in in g

-* (1916) 19 N . L . B . 298. (1917) 4 C. W. B . 226.
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such  order shall be  . . .  . received  in all Courts ....................as
conclu sive  p roo f .that th e land . . . .  was  . . . .  a t th e
date o f  such  order the property o f the Crown ” .

T h e different phraseology used in the tw o sections appears to  m e t o  ' 
m ilita te  against the ap pellan t’ s argum ent.

I n  the course o f  the argum ent reference w as m ade to  section  9 o f th e 
Partition  O rdinance, section  146 o f the M unicipal Ordinance and section  
8  o f  the L an d  S ettlem ent O rdinance, 1931. Section  9 o f  the Partition 
O rdinance says that “  the decree . . . .  shall be good and 
conclusive against all persons w hom soever, w hatever right or title th ey  
have or claim  to  h ave  in the sa id  property . . . .  and shall be 
good and sufficient eviden ce o f  the title  o f  the parties 
Section  146 o f  the M un icipal C ouncils O rdinance says the certificate 
“  shall vest the property  sold absolutely  in the C ouncil free from  all 
encum brances ”  w hile  section  8  o f  the Settlem ent O rdinance says the 
Settlem ent O rder “  shall b e  conclu sive p roo f . . . .  that such 
person is entitled  to such land . . . .  and that such land vests 
absolutely  . . . .  in such  person to  the exclusion  o f all unspecified  
interests o f  w hatsoever nature . . . . ” . I t  w ill thus be  seen 
that w here the L egislature in ten ded  in other O rdinances to  give a person 
absolute title  in a property , it  used language w hich  expressed that 
intention  in clear and unm istakable term s.

T he v iew  con ten d ed  for by  the appellant is sought to  be  supported 
by the argum ent th at this O rdinance w as passed in order to  settle  the 
disputes o f private indiv iduals inter se. I  am  unable to entertain that 
argum ent. This O rdinance was en acted  to  m ake special provision for the 
sp eedy  ad ju dication  o f  the cla im s o f the Crow n to  F orest, Chena, W aste  
and U n occu p ied  L an d s w here such  cla im s w ere disputed by  private 
individuals. T h e L eg islatu re w as not concerned  w ith  disputes betw een 
private individuals. T he L egislatu re w ished to  bring to  a speedy con ­
clusion  the disputes raised by  private individuals to lands regarded 
as, or presu m ed  to  be , the property o f  the Crow n. T h e Crown has, no 
d ou bt, a right to  institute an action  in a C ourt to  recover lands w hich  it 
claim s. T h is right is referred to  and reserved under section  29. B u t  th e  
L egislatu re proceeded  under this O rdinance to  provide a speedier m ethod  
o f  g iving  an indefeasible title  to  the Crow n. A  study o f a few  sections 
o f th is O rdinance show s th is clearly . S ection  1 o f  the O rdinance e m ­
pow ered the S p ecia l O fficer to  issue a  notice  w ith regard to  lands w hich 
appeared to  h im  to  be  F orest, C hena, W a ste  or U n occu p ied  L an d  and the 
effect o f  that n otice  w as th at the failure o f  any claim ant to  m ake a 
c la im  w ithin  three m on th s enabled  the Specia l O fficer to  m ake a declara ­
tion  th at the land  w as the property  o f the Crow n. S ection  2 (2) m ade such , 
an order w hen  publish ed  in the G azette  conclu sive  proof o f the title o f  the 
C row n to  th e  land. S ection  3 dea lt w ith  the case w here a claim ant 
appeared before  th e  S p ecia l O fficer and m ade a cla im . T hat section  
p rovided  the m ach in ery  fo r  the Specia l O fficer .to ascertain  the soundness 
o f  th e  cla im  o f  th e private individual in order to  reach a decision  w h eth er 
it w ou ld  be advisable fo r  h im  to  co m e  to  an  agreem ent w ith  the claim ant.
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w ith  regard to  th e w h ole  o r  p art o f  h is c la im  or h e  co u ld  con fid en tly  
com p e l th e cla im an t to  p rove  h is  c la im  against th e C row n  in  a. C ourt 
o f  L aw . S u b -section  (2 ) o f  section  3  w as necessary  as w ith ou t su ch  a 
provision  the S p ecia l O fficer w ou ld  n ot have had th e  necessary  m aterial 
to  decide w hich  course o f  action  he shou ld  fo llow . I t  enabled the C row n 
to  exam ine the title  o f  the cla im an t before  taking proceed ings in C ourt. 
Seetion  12 show s that w h en  th e  S p ecia l O fficer referred  the m atter to  
a C ourt o f  L a w  becau se he w as unable to  reach  an  agreem ent w ith  the 
cla im ants, the C row n w as p laced  in th e advantageous p osition  o f  a 
d efen dan t and th e  cla im an ts w ere requ ired  to  p rove  their c la im  as 
p la intiffs against the C row n. S ection  14 p rov id ed  th at genera lly  cases 
under th is O rdinance shou ld  be  g iven  p reced en ce  over  o th er  cases. T h ese  
and oth er provision s o f  th e O rdinance m ak e it  abu n dantly  c lear  th at th e  
o b je ct  o f  th e O rdinance w as m ere ly  th e sp eed y  se ttlem en t o f  th e C row n 
title  to  lands.

; I t  w as a lso argued lo r  th e ap p ellan t th at w e shou ld  take in to  
consideration  the provisions o f  section  S o f  th e L a n d  S ettlem en t O rdinance, 
1931, w h ich  repealed  O rdinance, N o . 1 o f  1897. T h at section  en acts  th at 
a settlem en t order m ade under th at O rdinance affords con clu siv e  p ro o f o f  
the absolute  ow nersh ip  o f  the c la im an t. T h a t w as an O rdinance w h ich  
am ended  and consolidated  the la w  relating  to se ttlem en t o f  land  unlike 
the O rdinance N o. 1 o f  1897 w hich  a im ed at m aking “  Special provision  
for the speedy adjudication  o f  c la im  to  F orest C liena, W a ste  and U n ­
occu p ied  L an d s T he sch em e o f one O rdinance differs largely  from  ■
the sch em e o f  the oth er and the tw o O rdinances sh ow  th at th e  land  
policy  o f  the G overnm ent had u ndergone a great change  du ring  th e 
in terven ing period  o f  1897 to  1931. I  d o  n ot th ink that w e cou ld  say 
that section  4  (2 ) o f  O rdinance N o . 1 o f  1897 gave an  absolu te  title  to  a 
c la im an t becau se  th e L eg isla tu re  gave an absolute title to  c la im an ts in 
proceedings under the Land S ettlem en t O rdinance o f  1931 (vide C raies 
on  S tatu te  L a w , Third E d ition , pages 134 and 135).

I t  w as then sou ght to  su pport the ap p e lla n t ’s con ten tion  b y  an 
argum ent w hich  w as p u t m ore  o r  less as f o l lo w s :— I f  there w ere tw o  
c la im an ts A  and  B  to  a land  and th ey  d id  n ot appear b efore  th e S p ecia l 
O fficer, th ey  lost all rights in the land. I f  B  alone appeared  and g o t  a 
portion  o f  the land , w h y  shou ld  A  b e  allow ed to  c la im  a share in that'

• p ortion ? T o  con ced e  such  a righ t to  A , it is said, w ou ld  b e  to  g ive  h im  an 
ad vantage w hich  he w ould  n ot h ave  had , if B  a lso fa iled  to  ap pear b efore  
th e C om m isioner. T h ere  is a  short answ er to  th is. T h e  fa c t  o f  B  
appearing before  the S p ecia l O fficer and leading som e ev id en ce  b efore  
h im  operated  to  p reven t th e C row n from  ad optin g  th e  su m m ary  procedu re  
o f  h av ing  the land  d eclared  C row n  p rop erty  u nder an order m a d e  under 
section  2 (2). O nce the land  w as rem ov ed  from  th e operation  o f  such  
an order th at land rem ained the p roperty  o i  the various persons w ho 
h ad  an  in terest in th e  p rop erty  b e fore  th e proceed in gs w ere taken  under 
th e  O rdinance. T h e  p osition  is m a d e  c lear  by  section  6  w h ich  requ ired  
th e S p ecia l O fficer to  m en tion  in his re feren ce to  C ou rt n o t on ly  th e 
cla im an ts w h o  .appeared b e fo re  h im  b u t a lso  “  an y  o th er  p erson s w h om  
he . has reason  to  th ink  in terested  in  su ch  land  ” . T h e  L eg isla tu re  w ou ld
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n ot have required the Specia l O fficer to  m ention  as parties the claim ants 
w ho did n ot appear before  h im  bu t w ere in his opin ion  interested in the 
land , if  their non-appearance before  the S p ecia l O fficer h ad  the effect 
contended  for  by  the appellant.

I t  w as finally  argued that the proceedings before  the Specia l Officer 
under sections 3 and 4  w ere “ proceedings in r em "  before  a person  w ho acted 
in  a ju d ic ia l or quasi-jud icia l cap a city . I  do n ot think that is a correct 
v iew  o f  the proceedings. A s stated  earlier b y  m e , th e ob je ct o f section  3 
w as to  enable the S p ecia l O fficer to  find ou t th e strength o f  the disputing 
c la im a n t's  case and to  decide w hether h e should  com e  to  an agreem ent With 
th e  c la im an t or allow  the dispute to  be ad judicated  upon in a C ourt of 
law.

S ection  4  (1) con tem p la ted  a n um ber o f contingencies. I f  the claim ant 
appeared bu t prod u ced  no ev iden ce w hatever, then  in spite o f  h is m ere 
p h ysica l appearance before  the Specia l O fficer he w as in n o better position  
than  a cla im an t w h o did n ot appear and an order cou ld  be m ade against 
h im  declaring the lan d  to  be the property  o f the C row n. Such  an order 
cou ld  also be m ade if  h e  w ithdrew  the cla im  even after leading som e 
ev id en ce . B u t  the position  w as different w here h e led  .som e evidence, 
h ow ever scan ty , and d id  n ot w ithdraw  his cla im . T he Specia l O fficer w ho 
w as acting  on  beh alf o f  the C row n cou ld  n ot a ct in a ju d icia l or sem i­
ju d ic ia l cap a city  and g ive a decision  on  th at ev iden ce in a "dispute betw een  
the private individual and the Crow n, his em ployer, on  w hose behalf 
he issued th e  n otice  under section  1. In  such a case the Legislature 
gave h im  auth ority  to  en ter in to  an agreem ent on beh alf o f  the Crown. 
A cting  on  beh alf o f the Crow n he cou ld  adm it the cla im  or en ter in to an 
agreem ent for  th e  adm ission  or re jection  o f  the w hole or part o f  the claim  
or for  th e purchase o f the w hole or part o f  the land. H e  had  no right 
then  to  m ake an order unless the cla im ant agreed to  it. This show s 
clearly  th at the Specia l O fficer did n ot act in a ju d icia l cap acity . M ore­
over, the requ irem ent under section  4  (2) th at the G overn or 's  consent 
shou ld  b e  obtain ed  fo r  the valid ity  o f  an order em bod yin g  such  an agree­
m en t or adm ission  in the case o f  lands o f m ore than ten  acres em phasises 
the fa c t that th e  S p ecia l O fficer w as n ot acting  in a ju d icia l cap acity  under 
section  4  b u t as an adm in istrative officer o f G overnm ent. I f  the Specia l 
O fficer w as unable to reach  an agreem ent under section  4, h e had to  bring 
th e m atter  before  a Court. T h e “  sp eedy  ad judication  ’ ’ m entioned  in  the 
pream ble w as ach ieved  by  the S p ecia l O fficer bringing the disputing 
cla im ants to  C ou rt w ith ou t w aiting until the claim ants brought an 
action  and b y  th e specia l provisions m ade for the expeditious hearing 
o f  such  cases in a Court o f  L a w . T he adm inistrative proceedings before 
the S p ecia l O fficer w ere m erely  a preparation  for  the “  speedy ad judi­
cation  ”  in a C ourt o f  L a w ,.i f  the cla im ants and  the Crown w ere unable to  
agree.

I t  w as suggested during th e course o f  the argum ent that the Ordinance 
requ ired th e  O rder to  be  pu blished in th e G azette, because the O rder was 
b ind ing  on  the w h ole  w orld  and the L egislature thought it therefore 
necessary  to  give a  general n otice  o f  the Order. I  think th at th e correct
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explanation , if  an  exp lan ation  is n eeded  fo r  th is p rovision , lies in  the 
fa c t  th a t w e  are dealing h ere w ith  an O rder m a d e  b y  a  G overnm ent 
Servant d isposing  o f  lan d  presu m ed  °to be  th e p rop erty  o f  th e C row n. 
Such an  order can n ot be  p u t on  th e sam e footin g  as any  o th er adm in is­
trative a ct o f  th e G overn m en t A g en t. T h e  righ t to  se ll C row n  land 
is one o f  the few  im portan t m atters dea lt w ith  in the L e tte rs  P aten t 
constitu ting  th e o ffice  o f  G overn or. A rtic le  V I  o f  th e L e tte rs  P aten t 
r e a d s : —

“  T h e  G overnor, in  O ur n am e and on  O ur beh alf, m a y  m ake and 
execu te , u nder the P u b lic  S eal o f  the Is lan d , grants and dispositions 
o f  any  lands w h ich  m a y  la w fu lly  be granted  or d isposed  o f  b y  U s 
w ith in  th e I s la n d : P rov id ed  th at every  su ch  grant o r  d isposition
b e  m ade in con form ity  e ither w ith  som e law  in  fo rce  in  th e Is la n d  6r 
w ith  som e In stru ction s addressed to  the G overnor under O ur S ign  
M anual and S ignet, or  through  one o f  O ur P rin cip a l S ecretaries o f  
State, or w ith  som e regu lation  in  force  in th e Is la n d  ” .

W e  find an ind ication  o f  th e im p ortan ce  a tta ch ed  to  acts  o f  
ad m in istrative  officials in regard to  d isposa l o f  C row n lands in  th is v ery - 
section  w hen  it requ ired th at an order in resp ect o f  lands in  excess  o f  ten 
acres shou ld  rece ive  th e assen t o f  the G overnor for  its va lid ity . T h e 
O rders w ere requ ired to  he published  in  th e G azette, becau se  it w as th ou gh t 
necessary  that th e fa c t o f  a G overn m en t S ervan t d isposing  o f  lands 
presum ed to  be  th e p roperty  o f  th e C row n sh ou ld  be a m a tter  o f  pu b lic  
know ledge and n ot becau se  it w as th ou gh t n ecessary  th at the title  o f ' a 
private  indiv idual shou ld  be m a d e  pu blic.

I  m a y  add th at th e en actm en t o f  sections 20 and 21 show  also- b y  
im p lication  th e  d ifference betw een  th e scop e  o f  an  order under section  2 
(2) and th at o f  an order under section  4  (2).

T h e O rdinance provided  fo r  the m aking o f  an O rder g iving  to  th e C row n 
g ood  title  against all persons—

(1) w here n o c la im an t appeared before  th e  S p ecia l O fficer.

(2) w here th e  cla im an t appeared  b u t p la ced  n o ev id en ce .

(3) w here th e c la im an t appeared  and  w ith drew  his cla im .
. • ,»

T h e  L eg islatu re th en  p roceed ed  to  g ive  re lie f in  ca se  (1) b y  giving* 
h im  the right under sections 20  and 21 to  c la im  th e  land  or com p en sa tion  
if  h e  show ed good  reason  for  h is failure to  p re fer  h is c la im . T h a t right 
w as g iven  to  h im  becau se  otherw ise, ow in g  to  th e  con clu siv e  nature o f  the 
O rder, h e w ou ld  have n o relief. B u t  n o  su ch  r igh t w as reserved  to  th e 
absen t c la im an t w here th e S p ecia l O fficer m a d e  an O rder under section  4 
(2 ). I  th ink  th at fa c t  too  ten ds to  sh ow  th at the absen t c la im an t 
d id  n ot lose  his righ t to  th e land  referred  to  in th at order an d  it w as for  
th at reason  th at the L eg isla tu re  d id  n ot g ive  h im  a  righ t to  any  relie f 
in those circu m stan ces  e v e n  if  h e  sh ow ed  good  and su fficien t reason  for  
h is absence.

4 6 /3 8
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O n an exam ination  o f  the provisions o f  the O rdinance I  have form ed  the 
opin ion  that th e O rder referred to  in section  4  (2) d id  n ot give an 
indefeasible title  to  the claim an ts n am ed in the Order.

I  shall n ow  consider the' previous decisions o f  this Court.

In  Kiri Menika et al. v . Appuham y et al. (supra) the Specia l Officer 
entered in to an agreem ent w ith  the cla im an t that the claim ant should 
be declared the ow ner o f one lo t A  an d  should  be  allow ed to purchase 
another lo t B  an d  th at the cla im an t should w ithdraw  his claim  to  other 
lots. T w o  orders w ere published— one O rder w ith  respect to  lo t A  and 
reciting  the agreem ent to purchase and the other Order w ith respect 
to  lo t  B  w ith ou t any reference to  the agreem ent. B e  Sam payo J . (W o o d  
B en ton  C .J . agreeing) h e ld  th at the cla im an t got title  to  both  the lots. 
H e  stated the reason for  his decision  as fo llo w s : —

“  T he prim ary ob je ct o f the O rdinance is to settle  on ce for all, as 
betw een  the Crow n and private persons, the title to  the lands o f  the 
description  m en tioned  in  the O rdinance, and if the rights o f  share­
holders w ho d o  n ot com e  forw ard to  cla im  are to  rem ain in tact, n ot­
w ithstanding the proceedings taken under the O rdinance, that ob je ct 
w ill n ot b e  attained

I  fa il to  see h ow  the fa c t th at the shareholders w ho d o  n ot com e forw a^ 
m ay cla im  a share o f  a land  m en tioned  in an Order under section  4 
cou ld  possib ly  a ffect the rights o f the C row n to  lands declared to  be  the 
property  o f  the C row n b y  the con clu sive  O rder referred to  in 2 (2). 
In  the subsequent ju d gm en t Gunasekere v. Silva et al. (supra) de S am payo J . 
held  that an O rder em bodyin g  an adm ission did not give indefeasible 
title  and distinguished it from  the O rder considered in the earlier case 
w hich  he said w as an O rder em bodyin g  “  an agreem ent on  the footing  
o f m utual concession  betw een  the cla im an t and the C row n ” .

I n  Fernando v. H endrick et a l.1 the G overnm ent A gen t had m ade a 
re feren ce  to  C ourt under section  5. In  the course o f the proceedings a 
se ttlem ent w as arrived at betw een  the claim ants and the G overnfnent
A gen t, th e  term s being th at certain  lots should  be declared the property
o f the C row n and the rest o f  the land, private property. A  decree w as 
accord ingly  en tered  by  the D istrict Ju dge under section  16 o f  the 
O rdinance. D e  S a m p a yo J . (S ch neider A .J . agreeing) said in that 
c a s e : —

“  T h e real eS ect o f the decree w as to  declare the Crown entitled  to  
certa in  portions, and th at the balance o f  th e land belonged  to  private 
parties. T h e  title o f  the private parties inter se m u st b e  determ ined  
by  other considerations and u pon  ev iden ce heard w ith  regard to  it. 
I n  reality  the decree in favou r o f  th e claim ants in  the w aste lands
oase m u st be held  to  enure to  the ben efit o f  those to  w hom  th ey
transferred their  rights previously

1 (1920) 22 If- l>- R- 370.
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I f  th e  proceedings before  th e S p ecia l O fficer w ere in th e nature o f  
proceed ings in  rem  it  is d ifficu lt to  say th at th e proceed ings a ltered  -their 
nature w hen  th ey  w ere transferred to  the- D istr ict  C otu t or th a t the 
L eg islature in tended su ch  a change. I t  is d ifficu lt to  understand h ow  
n  con sen t decree can  be en tered  in the D istr ict C ou rt w ith  regard to  title 
to  land  in proceedings in  rem . I t  w ou ld  be ju st as w rong as to  en ter a 
co n sen t decree  in  a partition  action . T hese considerations show  that the 
v iew  taken in  Fernando v. H endrick et al. (supra) is in con sisten t w ith  the 
d ec is ion  in  Kiri M enika et al. v . Appuham y e t al. (supra).

In  Dingiri Banda et al. v . Podi Bandara et al. (supra) D rieberg  J . 
(F ish er  C .J . agreeing) fou n d  it  possib le  «o consider th e O rder 6 D 5  in 
th a t  case as an O rder em b od yin g  a  s im ple  adm ission  and then  h e ld  th at 
th e  Order d id  n ot g ive an  indefeasible title to  the c la im an t. R eferring  
to  the question  as to  th e correctn ess o f  the d ecision  in  Kiri M enika et al. 
v . Appuham y et al. (supra) he sa id : —

“ I t  is n ot necessary  to  g o  in to th at qu estion , for  assum ing the 
correctness o f  the prin cip le  in th at case as exp la in ed  in th e la ter  case  o f  
G vnasekere v. Silva et al. v i z . : — th at it ap p lied  on ly  to  w here the 
.adm ission o f  a c la im  p roceed s upon  an  agreem ent o f  m u tu al 
con cess ion  betw een  c la im an t and C row n, the adm ission  in 6D 5 
ca n n ot be treated as one o f  th at nature “ .

I  am  unable to  ap precia te  h ow  the d istin ction  draw n in  Ounasekere v. 
Silva et al. (supra) and Dingiri Banda et al. v. Podi Bandara e t  al. (supra), 
betw een  the tw o Orders falling  under section  4  (2) co u ld  lead to  d ifferent 
resu lts w hen  both  the O rders co m e  under section  4  (2) an d  are “  final and  
co n c lu s iv e  “  w ith in  the m ean ing  o f  that section .

I  th ink the d ecision  in  Kiri M enika e t  al. v . A ppuham y e t al. (supra) 
is erroneous and the efforts m ade su bsequ en tly  to  d istinguish  th at case  
from  the later cases serve o n ly  to  sh ow  the unsoundness o f  th a t 
ju d g m en t.

I t  has been  suggested  that, even  if w e are o f  op in ion  th at th e v iew  
expressed  in  Kiri Menika et al. v . Appuham y et al. (supra) is in correct, 
w e shou ld  n ot overrule it as the presen t case  shou ld  b e  regarded  as "  one 
o f  those cases in w hich  in veterate  error is le ft  u ndisturbed  becau se  titles 
and transactions have been  fou n d ed  on  it w h ich  it  w ou ld  be u n just to  
d isturb ” — vide Pate v. Pate  *. N ow  th e ju d g m en t in Kiri M enika et 
al. v. Appuham y et al. (supra) w as delivered  on  N ov em b er  15, 1916, 
and w ith in  nine m on th s th e  sam e J u d g e  delivered  his ju d g m en t in 
Gunasekere v. Silva et al. (supra) on  A u g u st 10, 1917. I t  is d ifficu lt to  
be lieve that any pruden t person  w ou ld  have pu rch ased  any  lands a fter 
th e la ter ju d g m en t relying  on  th e decision  in  th e  earlier case b ecau se  
th e unreality  o f  the d istin ction  sought to  be  draw n b y  th e learned Ju dge 
betw een  these tw o cases sh ou ld  h ave been  a  su fficien t w arning to  an yone 
as to  the correctness o f  th e v iew  expressed  in  th e earlier case . T h e  
later ju d gm en ts referred to  b y  m e  in vo lved  in  serious d ou b t th e co rre ct­
ness o f  that d ecision . I  am  therefore  unable to  agree th at there is any

1 (1915) 18 N. L. B. 289 and 293.
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reason for n ot overruling th at decision  though it w as given  tw enty-eigh t 
years ago. ( Vide Craies on  Statute L a w , T hird  E d ition , page 143.) 
I m ay  add that it  is n ot necessary  for  th e purpose o f  .this appeal t o  
overrule the decision  in Kiri M enika et al.. v . Appuhamy et al. (supra). 
It is sufficient to  ad opt the v iew  taken o f th at ju d gm en t in the subsequent 
cases. A dopting  the line o f  reasoning o f  D rieberg  J . in Dingiri Banda el 
al. v . Podi Bandara et al. (supra) the D istrict Judge has construed th e  
O rder P  3 as an adm ission  o f  cla im . On that finding o f fa c t the present 
appeal m ust fail unless w e re ject the explanation  given  by  de Sam payo J. 
in Qunasekere v. Silva et al. (supra) o f  h is earlier judgm en t in Kiri Menika 
et al. v. Appuhamy et al. (supra).

I  answ er in the negative the question  argued by  ap pellan t’ s C ounsel 
before th is B en ch .

Case sent back.


