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1949 P resen t: Wijeyewanlene J.

S IV A N A T H A N , A p p ellan t, and IN S P E C T O R  O F  P O L IC E , 
S L A V E  IS L A N D , R esp on d en t.

1,027— M . C. Colom bo, 6,186.

Evidence—Of unsavoury nature—No ground for rejection where it is necessary. 
Indecency of evidence is no objection to its being received where it »  

necessary to the decision of a case.
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^  P P E A L  against a con v iction  by  the M agistrate o f  C olom bo.

A ccu sed -appellan t in person.

E. L. W . de Zoysa, C .C., for  the A ttorney-G eneral.

Cut. adv. vu lt.

S ep tem b er 25, 1945. W ueyewardene J .—

T h e accused  was con v icted  on  a charge o f cheating one Ram abadaran 
in respect o f  a su m  o f  R s . 490 and sentenced  to  one y ea r ’ s rigorous 
im p rison m en t and tw o y ea r ’ s P o lice  supervision. T he accused has a 
bad record. H e  w a s -, sen ten ced  to  receive a num ber o f  cuts on  fou r 
occa sion s after 1940 and w as sent to  the M aggona R eform atory  for tw o 
years in 1943. T hese facts  do not, o f course, relieve a C ourt from  the 
d u ty  o f  exam ining the ev idence in a case against the accused  and ascer
taining w hether the particu lar charge preferred against h im  in that case 
is  proved .

In  view  o f the som ew hat pecu liar features o f  this case, I  have read 
certa in  extracts from  the P o lice  In form ation  B ook  in the possession o f the 
C row n C ounsel and an accou n t book  referred to in the evidence o f
Subarayar, a w itness for the prosecution .

T h e accused , a you n g  T am il lad, gives his age as sixteen  years. T he 
M agistrate thinks that he is older. T h at m ay  be so. H is  appearance,
h ow ever, induced R am abadaran  to pu t his age even  below  16 years.
I  find th at in his com p la in t to the P o lice  Ram abadaran described the 
a ccu sed  as “ a sm all boy  aged thirteen years. . . dressed in
shorts and shirt . . . .  and fair ” .

T he ch ie f w itness for the prosecution  is R am abadaran , a partner in a 
business ca lled  V im to  H ou se  at Slave Islan d . H e  is a young  m an o f 
tw en ty -tw o  years. H e  said that on  June 21 the accused w ho w as not 
know n  to  h im  cam e to  h im  at about 10.30 a .m . and offered to  supply 
em p ty  bottles. H e  agreed to buy  ten gross at R s. 49 per gross and 
advanced to  h im  R s. 490. T he accused  le ft w ith  h im  as “  security  ”  
tw o n otices P I  and P 2  sent by the C ontroller, P ost O ffice Savings B ank, 
stating that tw o  sum s o f m on ey  have been  p laced  to  the cred it o f the 
accused  in that B an k . R am abadaran added that the accused  w anted a 
ca r  to  go  to  a p lace in G randpass w here the bottles w ere said to be kept, 
and he engaged a hiring car and the accused  le ft in that car. Subarayar, 
th e cashier, w ho gave his age as tw en ty -eigh t years said that he w itnessed 
the p aym en t o f R s . 490 and m ade an entry  in his book . This book  w as 
n ot show n to the P o lice  or produced  before the M agistrate. I  called  for 
the book  and exam ined  it. T h e relevant entry in  the book  has been 
a ltered . T h e last tw o figures 9, 0, o f 490 have been  w ritten  clearly  over 
so m e  earlier figures like 5, 5. M oreover, all th e three figures 4, 9, 0  
appear to  have been  w ritten  in dark ink unlike the other entries. The 
en try  itself does n ot refer to  the accused  though  his nam e and address 
w ere available to  Subarayar through P I  and P 2 . Iyap p en , the driver 
o f  th e  car, said that th e accused  got dow n  from  the car at G randpass 
a n d  entered a “  depot ”  at 12 .30 p .m . Iyap p en  w aited for the accused
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till 3 .3 0  p .m . and, as th e  accu sed  d id  n ot c o m e  ba ck  from  th e d ep ot 
h e returned to  V im to  H ou se  and reported  th e d isappearan ce o f  th e  accused, 
t o  B am abadaran  w ho m ade a  com p la in t th at day  a t  th e S lave Is la n d  
P o lice  S tation  on ly  at 7 .3 0  p .m . Subarayar and Iy a p p e n  m ade th e ir  
statem en ts to  the P o lice  on  th e  day  a fter th e  in ciden t.

T h e accused  gav e  ev iden ce th at h e w ent th at m orn ing  to  V im to  H ou se  
and w as drinking som e V im to  w hen  B am abad aran  ca m e  u p  to  h im  and 
tried  to  en ter in to  a conversation  w ith  h im . T h e  accu sed  stated  “  B a m a - 
badarau had his hand over m y  trousers and asked m e  w h eth er I  co u ld  
w ork there. I  d eclin ed . H e  w an ted  m e  to  w a it there fo r  a few  h ours 
and then go  aw ay. I  d id  n ot take any m on ey . (S h ow n  P I  and P 2 .)  I  
had th em  in m y  'hand and le ft  them  on  the table. I  n ever  u ndertook  to  
produce any bottles . There w as no talk  o f  bottles that day  . . . .  
I  had  th em  (P I  and P 2) in  m y  trouser p ock et b u t I  to o k  th em  in to  m y  
hand before  I  sat d ow n  as I  w as afraid th ey  w ou ld  get cru sh ed  iu m y  
p ock et . . . . ” .

I t  is som ew h a t sign ificant that w hile the accused  w as on  rem and 
aw aiting h is trial B am abadaran  and A p p asw a m y  his M an ag er 
v isited  the accused  in jail.

In  the course  o f  h is ju d g m en t the M agistrate says “  I  w ou ld  add th at 
th e accused  was try ing  to  suggest th at B am abad aran  w an ted  h im  fo r  
som e im m oral purpose bu t his P roctor  stop p ed  h im  short w hen  he 
w anted  to  launch  ou t on  th is top ic . I  d o  n ot be lieve  th is ugly  suggestion  
o f  the accused  for on e m o m e n t ” . I t  is, a t tim es, the unpleasant d u ty  
o f  a law yer to  lead ev id en ce  o f  an unsavoury  ch aracter  a n d 'n o  la w y er  
should desist from  perform in g  th at d u ty  w hen  the in terests o f  ju stice  
require it. As has been  rem arked by  an em in en t J u d g e  “  In d e ce n cy  o f  
ev id en ce  is no ob jection  to  its being  rece ived  w here it is necessary  to  the 
decision  o f  a civ il or  crim inal r igh t T h ou gh  th e  P ro cto r  “  stop p ed  
th e accu sed  in th is case from  giving  a co m p le te  a ccou n t o f  th e  even ts 
that day  at V im to  H ou se , there is fortu n ate ly  ev id en ce— direct and  
circu m stan tia l— sufficient to  enable a C ou rt o f A p p ea l to  test the truth 
o f  the charge against the accused .

T hough  a you n g  m an  o f  tw en ty -tw o , B am abad aran  has been  doing 
business for four or five  years. I t  is d ifficu lt to  be lieve  th at a m an  w ho 
has had such  business experien ce  in a p la ce  like S lave Is la n d  w ould  
advance a substantia l su m  o f  m on ey  to  a stranger w h om  h e  regarded as 
“  a  sm all b o y  aged th irteen  years ” . C om m ercia l bu siness o f  th is nature 
is n ot usually transacted w ith  sm all boy s  o f  th irteen  years. W h y  w as su ch  
a  large p a ym en t m ade in cash  instead o f  b y  ch eq u e?  I s  it n ot usual 
to  take a rece ip t w h en  such  an  ad van ce  w as m a d e?  W h a t  w as th e  
secu rity  B am abadaran  h ad  for  the p a ym en t o f  B s . 49 0? W h a t w as the 
value o f  the n otices P I  and P 2  as secu rities? W h y  w as there a d e la y  in 
g iving  in form ation  to  th e  P o lice  w hen  th e  rece ip ts P I  and P 2  gave th e  
n am e and address o f  the a ccu sed ? T h ese  are s o m e .o f  th e qu estion s w hich  
h ave  to  be answ ered before  reaching a decision  against th e  a ccu sed . 
H a v in g  n o satisfactory  answ ers to  th ese  qu estion s I  am  unable to  re je ct  
“  th e  ugly  suggestion  o f  the accu sed  ”  w ith  th e sam e con fid en ce  as th e  
M agistrate.
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Bam abadaran m a y  have lost a su m  o f  m on ey  that day  and th e  accused 
may> in  som e w ay , be  con n ected  w ith  th at loss. I t  m ay  even  be that 
B am abadaran h appen ed  to  leave  som e m on ey  w ith in  reach o f  th e accused 
w h en  the accused  w as w ith  h im  th at m orn ing an d  the accused m ay have 
availed h im self o f  th at opportu nity  to  steal th e m on ey  w hen  B am abadaran 's 
a tten tion  w as directed to  som e other m atter. B u t  the accused is charged 
w ith  cheating and th at charge m u st be established.

A fter  carefu l and anxious consideration  o f  the evidence I  h o ld  that the 
prosecu tion  has n ot proved  th at the accused  obtained B s . 490 by  
d ish on estly  inducing B am abadaran  to  be lieve that h e  cou ld  supply  em pty  
b ottles . I  w ould , therefore, acqu it th e  accused.

Appeal allowed.


