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P resen t: Wljeyewardene, Cannon and Rose JJ.
T H E  K IN G  v. S A T H A S IV A M  e t  al.

38— 41— M .G. Jaffna, 6,391.

Court of Criminal Appeal—No presumption of innocence in favour of witnesses 
when allegations are made against them—A rider brought by Jury should 
be spontaneous— Offence of causing death by doing on act with the knowl
edge that death is likely to result—Failure of Judge to. give proper 
directions—Effect .of misdirections in summing-up—Penal Code, ss. 33, 
293.
Five persons were charged with murder. The first accused was 

acquitted and the second, third, fourth and fifth accused were convicted 
of culpable homicide not amounting to murder.

The deceased died of gun-shot injuries. There were no eye-witnesses
as to the actual shooting, but shortly before and after four shots were
heard and he deceased fell the second, third, fourth and fifth accused 
were seen in the vicinity. On the day following the night of the incident 
the police- found four empty cartridge cases at a distance of over 80 yards 
from the spot where the deceased fell. These empty cartridges were, 
according to the opinion of an expert witness called by the Crown, fired
from the gun which the police found in the house of the second accused.

The suggestion on the part of the Crown was that the accused were
incensed by the cremation of a member of the Nalavar caste in a Vellala 
crematorium and went to the scene actuated by sT common purpose to
fire at the mourners with a murderous intention. By their verdict the 
Jury negatived the murderous intention but found that all four accused 
had the knowledge that by Che shooting death was likely to result.

The second accused gave evidence on his own behalf in which he denied 
his presence at the Icene. It was not disputed by the defence that the 
empty cartridges were similar to’ the cartridges which the second accused 
kept in his own house but it was suggested that in all probability the
police had effected a substitution of the cartridges in question. The 
third, fourth and fifth accused gave no evidence and called none on their 
behalf.

On the question of the alleged substitution of the cartridges, in a 
passage towards the end of his charge to the Jury, the trial Judge directed 
that there was a presumption of innocence in favour of the accused and 
that presumption was part of a larger presumption, namely, that there
was always a presumption of innocence whenever an allegation of
criminality was made against anybody, and when the defence made 
suggestions against the police officers a presumption of innocence also 
arose in their favour which made it necessary for them 'to furnish Borne 
proof that the allegations they made were justified. Further, the Jury 
were invited, if they so wished,' to bring in a rider that the allegations 
against the police were not substantiated: —

Held, (i) that the direction to the Jury was open to objection, for there 
was no such presumption of innocence in favour of a witness for the 
prosecution;

(ii) that a rider of the Jury brought on the invitation of the Judge
would lack that spontaneity in which its value lies;

(iii) that, having regard to the Jury’s verdict, it was important to see
whether the Jury had been adequately directed not only fas to common
intention but also as to the matters which they should have considered
before they could properly have returned a verdict that the three persons 
who did not fire had the knowledge that the shooting by the fourth was 
donp in such circumstances as was likely to cause death;
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(iv) that, where is  a summing-up there are substantial misdirections as 
to the Law, it is not safe to adopt the line of reasoning that because in 
other parts of the summing-up the Judge has adequately, although only 
in general terms, directed the Jury, the misdirections should be 
disregarded;

(v) that the misdirections in the summing-up made it impossible for 
the verdict againBt the third, fourth and fifth accused to stand but were 
not sufficiently serious to vitiate the verdict as regards the second 
accused.

A P P E A L  from  a con v iction  by  Ju d ge  and  Ju ry  before  the W estern  
C ircuit.

R. L :  Pereira, K .C . (w ith  h im  H . V. Perera, K .C ., H . W . Thambiah,
S. N . Rajaratnam  and M . M . Kumarakulaaingham), fo r  the first, se con d  
and  th ird  appellants, su bm itted  th at th e Ju d ge  m isd irected  th e Ju ry  on  
th e facts , that the v erd ict w as unreasonable, and that, therefore, the 
con v iction s o f  the accused  cou ld  n o t stand.

H . V. Perera, K .C .— T h e su m m in g-u p  also contains m isd irection s on  
th e  law  w hich  m u st vitia te  the con v iction s- F irstly , it w as a m isd irection  
on  the p art o f  the Judge w hen  h e told  th e  J u ry  th at there w as a p resu m p 
tion  o f  in n ocen ce  in  favou r o f  the P o lice  w h o  w ere a lleged  by  th e  secon d  
a ccu sed  to  have fabrica ted  ev id en ce  b y  th e su bstitu tion  o f  cartridges. 
T h is p ortion  o f the J u d g e 's  su m m in g-u p  seem s to  su ggest th at the officers 
•of the P o lice  w ere on  trial in  the sam e case  for fabrica tin g  ev id en ce , and 
th a t  th ere w ere tw o presu m ption s o f  in n ocen ce , one in  fav ou r o f  the 
accu sed  and the other in  favou r o f  the P o lice . T h e  Ju d ge  also in v ited  
th e  Ju ry , i f  th ey  so w ished, to  bring  in  a  rider th at th e  allegations against 
th e  P o lice  have n ot been  su bstantiated . T h at w as m ost im proper—  
R ex  v. Larkin  *. There is n o p resu m p tion  o f  in n ocen ce  in  fav ou r o f  a 
w itness for the prosecution , w h eth er h e be  a P o lice  O fficer or not.

S econ d ly , the case for  th e secon d  a ccu sed  w as an alibi. T h e Ju d ge  has 
tak en  th e  erroneous v iew  th at an alibi w as a general ex cep tion  w hich  
Tequired p roo f by  a p repon d eran ce o f  p roba b ility . H is  d irection  to  the 
Ju ry  on  th e onus o f  p roo f w as c learly  w rong. .>

T h ird ly , the, Ju ry  w ere n ot prop erly  d irected  on  the question  w hether 
th e  th ird, fourth  and fifth  accu sed  kn ew  th at the act o f  firing by  the 
secon d  accused  w as lik ely  to  cau se  death . S ection  32 o f  the P en al Code 
•deals w ith  com m on  inten tion . T h e  J u ry  acqu itted  th e accused  o f  th e 
"charge o f  m urder and th is n egatives in ten tion . T here rem ained  the 
■question o f  know ledge. S ection  33 d oes n ot im p u te  know ledge. T h e 
kn ow led ge o f  each  ind iv idual a ccu sed  has to  be taken in to  accou n t—  
E m peror v. M ujjaffar Sheikh et al. * ; Barendra Kum ar Ghosh v. 
E m peror  3;  R ex  v. de Silva e t  al. ‘

G. E. Chitty  (w ith  h im  H . W anigatunge and Sivagurunathan), fo r  the 
fou rth  appellant.

H . H . Basnayake, A cting Solicitor-General (w ith  h im  H . W . R . W eera- 
sooriya, C .C .), for  th e resp on d en t.— In  regard to  the subm ission  th at the 
re feren ce  to  a presu m ption  o f  in n ocen ce  o f  th e  P o lice  con fu sed  the 
J u r y  it  is su bm itted  that th e Ju d g e  has m ade it qu ite  c lea r  th at the onus

i (1943) 1 AU. Eng. Reps. 217. » (1924) I . L. R. 52 Calcutta 197.
* (1941) A . I  .R. Calcutta 106 at p. 109. * (1940) 41 N . L. R. 483.

s (1940) 41 N. L. R, 433.
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o f  proving gu ilt o f  the accused  lies on  the prosecution— The King v . 
Andris Silva •.

•No ev idence has been  given  to  show  that four em p ty  cartridges were 
taken from  secon d  a ccu sed ’ s house by  th e P olice . T he second accused 
on ly  said  that he had em p ty  cartridges in his house. T h e ev iden ce that 
n o em p ty  cartridges w ere taken  from  th e  house o f the second  accused 
stands uncontradicted . T h e  contradictions o f  the P olice  officers w ho gave 
evidence negative the story o f  fabricating  evidence.

T he existence o f  a  w rong d irectiofi in a sum m ing-up, w hich also 
contains correct d irections, w ill n ot v itia te  a conviction  unless there 
is a m iscarriage o f  ju stice . L ook ed  at as a w hole the Judge in his 
sum m ing-up asked th e  Ju ry  to  approach  the case in  the proper m anner. 
T he tota l w eigh t o f  the charge is correct- T h e Judge did not leave the 
Jury  w ith  th e  im pression  th at if  accused  w ere acquitted  the P o lice  
officers w ould  b e  con v icted  o f fabricating evidence.

C om m on  intention  in  section  32 o f  the P enal Code m eans intention 
to  d o  the a ct th e  party  intended to  do. S ection  33 deals w ith  offences 
involving know ledge, w here a crim inal act is done by  a num ber o f  people 
engaged in doing  a particu lar act involving know ledge.

[W ueyewardene J . :— W h at is there to  con n ect the other accused 
w ith  the act o f  sh ooting  b y  the secon d  a ccu sed ?]

T h e question  is w hether th ey  jo ined  in  th e  act.
[W ijeyewardene J . referred to  The King v. K . W . Ja.yanh.amy 1 and 

The King v. M ■ H . Am olis *.]
C om m on  intention  is a question  o f fact. O ur section  32 correspon ds 

to  section  34 o f  the Indian  P enal C ode. W h a t is referred to  is com m on  
intention  to  d o  a crim inal act— Ibra Akanda ei al. v. Em peror  8.

[C annon J . referred to  R. v. Salmon \ ]
T hat case is cited  in Ibra Akanda v. Em peror (supra). See also Barendra 

Kumar Ghosh v. Em peror (supra}, and Mahadeo Nath Ketri et. al. v. 
Em peror 5.

T h e .occurrence o f  an ob jection ab le  passage in a sum m ing-up does not 
vitiate "the correctness o f  the su m m ing-up  as a w hole, and the con v iction s 
w ill not be in terfered w ith  w here no substantial in justice has been  done—  
R . v. Stoddart ‘ ; R. v. Totterdell 7; R. v. Leoni Sbarra 8;  R. v. John 
Thomas 9; R. v. R obert Edward Chew  10.

H . V. Per era, K .C ., in rep ly .— M isdirections as to  the law, as d istin 
guished from  m isdirections as to  the facts , can affect the verdict— The 
King v. Babanis 11- T h e test is, w ould  the Jury  have returned the sam e 
verd ict if they  w ere properly  directed.

O ctober 15, 1945. R o s e  J .—  CuT- adv- vult.
In  this case five persons w ere charged w ith the m urder o f one 

Sinnatham by on  S ep tem b er 2 6 , 1944. A fter  a lon g trial the first accused  
w as acqu itted  and the rem aining fou r w ere conv icted  o f cu lpable h om icid e  
n o t am ounting to m urder.

1 (1944) 45 N. L. R. 510.
2 (1943) 44 N. L. R. 370.
2 (1944) A. I . R. Calcutta 339. 
• (1380) 6 Q. B. D. 79.
» (1941) A. I . R. Patna 550.

8 (1909) 2 C. A. R. 217.
’  (1910) 5 C. A . R. 274 at p . 276.
8 (1913) 13 C. A . R. 119 at p. 120. 
8 (1922) 17 C. A . R. 34.

10 (1926) 19 C. A . R. 73 at. p . 74. 
(1944) 45 N . L. R. 119.
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F or  th e sake o f  con v en ien ce  w e p ropose to  refer t o  the various appellants 
b y  the num bers w h ich  th ey  bore during th e tria l as a ccu sed  persons. 
A lth ough  th e case  lasted  fo r  som e 14 days and th e learned  J u d g e ’ s charge 
t o  th e J u ry  o ccu p ied  n o  less than  107 typew ritten  pages w e fe e l th a t so  
fa r  as th is Court, is con cern ed  the m a tter  is su scep tib le  o f  com p a ra tive ly  
b r ie f , treatm ent. I t  appears th at on  th e n ight in qu estion  a  n u m b er  o f  
persons am ong w h om  w as th e  deceased  w ere engaged  in  crem atin g  th e 
body o f  a m em ber o f  th e N alavar caste  in  a V ella la  crem atoriu m  at 
V illundi, Jaffna . T h e  p yre w as ap parently  lit  in d ayigh t on  S ep tem ber 
26 and it w as soon  a fter n ight fa ll, b e fore  th e com p letion  o f  th e funeral 
cerem on y , th at th e in cid en t occu rred  w h ich  resu lted  in  th e dea th  o f  the 
d eceased . T h e  case fo r  the prosecution , w h ich  b y  their verd ict th e  Ju ry  
m u s t  b e  assum ed, as far as th e fa cts  relating  to  th e secon d , th ird, fourth  
au d  fifth  accused  w ere con cern ed , to  h a v e  accep ted  w as in  short as fo llow s . 
T h e secon d , th ird , fourth  and  fifth  a ccu sed  w ere seen  con ferring  som etim e 
during  th e a fternoon  o f  th e day  in  q u estion ; a fter  dark, b y  th e ligh t o f  
the m oon , they  w ere observed  en tering  a  field  ad join in g  th e  ce m e te ry ; the 
secon d  and fifth  accused  w ere carrying sh ot guns. I t  is uncertain  w hether 
th e third accused  w as a lso  carrying a  gun , although  on e w itn ess stated  
th at he w as ; the fourth  accused  w as n ot carry ing  a  gun  or in deed  any 
w eap on ; the fourth  accused  w as seen  to  m ake a sign  w ith  h is  hand t o  the 
party  w h ich  suggested to  th e e y e  w itnesses th a t h e  w as d irecting  th em  to 
be silen t; from  th is fa c t  and becau se  th e  fou rth  a ccu sed  w as w alk ing in 
fron t o f  the party  the eye  w itn esses appear to  h a v e  assum ed th at h e w as 
their leader. A ll fou r persons d isappeared  fr o m  sigh t in th e d irection  o f  
th e  ce m e te ry ; a short tim e afterw ards three or fou r shots w ere heard  and 
sh o rtly  thereafter the secon d , th ird, fou rth  and fifth  a ccu sed  returned  the 
w ay  th ey  had com e and w en t aw ay, "  w alk ing qu ick ly  ” ; as a  resu lt o f  
th is shooting , the deceased  w ho, as w e have already sa id , w as one o f  the 
m ou rners at the crem ation  cerem on y , fe ll dead, a p e lle t h av ing  pen etrated  
h is  brain and tw o other m ou rners rece iv ed  m in or gun  sh o t in juries. On 
the fo llow in g  day the p o lice  fou nd  fou r em p ty  cartridge cases at a  d istance 
o f  over 80  yards from  the sp ot w here the deceased  fe l l 'a n d  tw o  days after 
th a t th ey  obtained  in form ation  from  the tw o  principal eye  w itn esses for  
th e Crow n to  the effect th at th e secon d , th ird, fou rth  and fifth  a ccu sed  
h ad  been  seen in the v icin ity  in th e circu m stan ces  described  ab ove . T h e  
secon d  accused  w as arrested on  S ep tem b er 30 a t his house w here the po lice  
fou n d  a single choke-barrelled  12-bore breech -load in g  gun  fitted  w ith  an 
au tom atic  e jector. T ests w ere su bsequ en tly  carried  ou t and after 
exam ination  o f  the em p ty  cartridges and exp erim en ts w ith  th is gun  the 
ex p ert w itness ca lled  b y  th e  C row n  stated  th a t in  h is op in ion  the em p ty  
cartridges w ere fired from  th at gun  w h ich  (w ith  the particu lar k ind  o f 
cartr id ge  em p loyed ) had  .an e ffective  range con sid erab ly  in  excess o f  the 
4 0  yards or so w h ich  th e  w itness from  his general experience o f  sh ot 
gu n s w ould  have exp ected .

T h e suggestion  on  th e part o f  the C row n  w as that th e 2nd , 3rd , 4 th  
a n d  5th  accused  w ere in cen sed  by  the crem ation- o f  a  N alavar in  a 
V ella la  crem atorium  and w en t to  th e scen e  a ctu a ted  b y  a co m m o n  
purpose to  fire at the m ou rners w ith  a m urderous in tention . B y  th eir  
verd ict the Jury  n egatived  the m urderous in ten tion  but. fou n d  that a
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fourth  accused had the know ledge th at b y  th e  shooting death w as lik ely  
to  result.

T h e secon d  accu sed  gave ev iden ce on h is ow n behalf in w hich  he 
denied his presence a t the scene. I t  w as n ot d isputed b y  th e  defen ce  
that these em p ty  cartridges w ere sim ilar to  the cartridges w hich  th e  
secon d  accused  k ep t in h is ow n  h ou se  b u t it w as suggested that in  all' 
probability  the po lice  h ad  effected  a  substitution  o f  .the cartridges in  

.^question. T he 3rd, 4th  and 5th accu sed  gave no evidence them selves 
and ca lled  n on e on  their behalf.

O n the question  o f  th e  alleged substitution  o f  the cartridges, C ounsel 
for ’ th e  2n d " accu sed  con ten ds that' there w as a serious m isdirection . 
In . a  passage tow ard s the en d  o f  h is charge th e learn ed  Ju dge 
s a y s :—

“  I  to ld  y ou , gentlem en , th a t there w as a  presum ption  o f innocence 
in  favour o f  an accused . T he burden is upon  the Crow n o f proving th eir  
gu ilt beyon d  any reasonable dou bt. T h at presum ption  is part o f a 
larger presum ption , n am ely, th at there is alw ays a presum ption  o f  
in nocen ce  w hen ever an allegation  o f  crim inality  is m ade against 
an ybody , and w hen  the D efen ce  suggests circum stances such  as this 
against th o se  po lice  officers a presu m ption  o f  in nocen ce also arises in 
their favou r w hich  m akes it necessary for th em  to  prove a t least to  raise 
som e substitution  o f  th ou gh t in  their m inds .that the allegations they  
m ake are ju stified . G entlem en , in  th is conn ection  I  w ish to  draw  your 
attention  t o  a ruling o f  th e C ourt o f  Crim inal A pp eal. I n  th at case this 
v ery  p o in t w h ich  'I  am  n ow  dealing w ith  w as referred to  and in  another 
con n ection  and I  w ill g ive  it to  you  in  the very  w ords o f  the Court o f 
Crim inal A pp ea l 1 In  this case, G en tlem en , the learned Judge w ho was 
trying a crim inal case to ld  th e Jury  th at they  ‘ should not pay th e 
slightest attention  to  any suggestion  put to  the w itnesses w hen  cross- 
exam ined  u n less th ose  suggestions w ere supported  by  proof. W e  peed 
say no m ore than th at in  ou r v iew  that is a proper d irection  ’ .

Therefore, G en tlem en , fortified  by  the ruling o f  the C ourt o f Crim inal 
A p p ea l that you  should  n ot p a y  any attention  to  suggestions unless 
th ey  are supported  b y  som e proof. W h a t are these allegations against 
these p o lice  officers? A re th ey  supported  b y  any p roof?  Are th ey  
or are th ey  n ot m erely  suggestions m ade by  th e  defen ce . W h a t p r o o f 
is there th at cartridges w ere substituted a t the sp ot?  W h a t p roo f is  
there that em p ty  cartridges w ere fired through the gun? W h a t 
ev idence is  there that th e p rodu ction s w hich  w ere p u t in to  the b o x  w ere 
taken, out. and n ew  ones su bstitu ted? W h a t ev id en ce  is there? T hese 
are suggestions, and th ere is a presum ption  o f innocence, ju st as m uch  
as is present in favou r o f  the accused , arising in favour o f th e police  
officers w hen  an y allegation  is m ade against them , to  say nothing 
o f  the language o f  the C ourt o f  C rim inal A pp eal w hich  says that 
w here suggestions are m a d e  o f  this kind th ey  shou ld  n ot be accepted  
unless there is som e p roo f in support o f  that 

F u rther the- learned Ju d ge  adverts to  th e  m atter again a  little  later in  h is 
sum m ing-up  w hen  h e invites the Ju ry , if th ey  so w ish, to  bring in  a rider

1 41 N .L .R .4 3 3 a t4 3 S .
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rthat th e  a llegations against th e p o lice  h ave  n o t b een  su bstan tiated . In  
th e e v en t th e  J u ry  declin ed  th is in v ita tion ; b u t  h ad  th ey  a ccep ted  it 
th e ir  rider w ou ld  h a v e  la ck ed  th a t sp ontan eity  in  w h ich  its v a lu e  lies . 
-Quite apart from  this in vitation  to  th e J u ry , w h ich  in  th e circu m stan ces 
seem s to  us to  b e  u n fortu nate, w e  consider th at th e passage in  qu eston  is 
op en  to  ob jection . T h ere  is, o f  cou rse , n o  su ch  p resu m p tion  o f  in n ocen ce  
in  favou r o f  a w itness fo r  th e prosecu tion , w heth er h e be a  p o lice  officer 
o r  n ot, and .the authority  o f  th e  C ou rt o f  C rim ina l A p p ea l w h ich  w as c ite d  
to  the Ju ry  seem s to  us to  h av e  n o ap p lication  to  th e  presen t case  w here 
the d e fen ce  o f  th e secon d  a ccu sed  w as in  e f fe c t : “  I  w as n o t presen t at
th e  scene. I  ad m it th at these fou r e m p ty  cartridges are sim ilar to  the 
cartridges w hich  I  m y se lf possess and  m a y  very  w ell be m in e . A s  I  was 
n ot present m y se lf at. the scen e  I  can  on ly  exp la in  then- Being fou n d  there 
on  the basis that som e su bstitu tion  h ad  b een  e ffected  b y  th e p o lice  ” .

I t  is to  be  borne in m in d  th at a ccord in g  to  the ev id en ce  w h ich  w as 
a d d u ced  at the trial n ot m ore  than  fou r sh ots w ere fired . I f  th a t ev id en ce  
is to  b e  a ccep ted  and also the ev id en ce  o f  th e p o lice  as to  th e  find ing o f  
the four em p ty  cartridges w hen th ose  fou r cartridges w ou ld  seem  fu lly  to 
a ccou n t for  all the shots th a t w ere fired . A s th ey  w ere all fired  from  the 
sam e gun  it  is, in the absen ce o f  ev id en ce  to  th e con trary , a  reasonable 
in feren ce  that on ly  one m an  fired . H a v in g  regard to  th e J u r y ’s verd ict 
it is im portan t to  see w h ether th ey  w ere ad equ ate ly  d irected  n o t on ly  as 
to com m on  intention  bu t also as .to th e  m a tters  w h ich  th ey  sh ou ld  con sid er  
before  th ey  cou ld  p roperly  return  a v erd ict  th a t the th ree persons w h o  d id  
n o t fire had the know ledge th at th e sh ootin g  by  the fou rth  w as done in  
su ch  c ircu m stan ces as w as likely  to  cau se  d ea th . I t  w ou ld  seem  to  be a 
fu ndam en ta l m atter  in  th is case  fo r  th e  Ju ry  to  m ak e u p  th eir  m ind s as 
to  w hat it  w as th at the three a ccu sed  persons w h o  d id  n o t fire in ten d ed  to  
be done. W a s it their in ten tion  th at th e fou rth  m an , w h oever h e was, 
sh ou ld  a im  at the party  o f  m ou rners an d  (to  q u ote  a phrase from  the 
learned J u d g e ’s charge) “  Sen d  a hail o f  p e lle ts  am ong  th em  ” ? Or w as 
it  m erely  th at h e should  m ake a dem on stration  by  letting  off h is gu n  w ith  
the o b je ct , n o  doubt, o f  fr igh ten ing  aw ay th e m ou rners from  th e  crem a
toriu m ? "To th is im p ortan t asp ect o f  the case it is d iscon certin g  to  find  
th at in so long a su m m in g-u p  there are su ch  sligh t referen ces. I n  on e 
passage, dealing, be  it n oted , n ot w ith  th is asp ect o f  the case  a t a ll bu t 
w ith  th e  question  as to  th e rap id ity  w ith  w hich  th e fo u r  sh ots co u ld  have 
been  fired from  a single gun , th e learned  J u d g e  sa y s : —

“  M ay  it  or m a y  it  n o t b e  th e case  th at th e V ella la s w h o  w an ted  to  
tea ch  the N alavars a lesson  fired  a t th e peop le ' w ith ou t tak ing -aim  and 
ev en  w ith ou t taking a g u n  to  th e  sh ou lders?  T h a t w o u ld  h a v e  a 
bearing on  the qu estion  o f  in ten tion  and k n ow led ge . I f  th e  in ten tion  
w as n ot so m u ch  to  k ill o r  w oun d  the p eop le  w h o  had  th e tem erity  to  
u se  this crem atoriu m  co u ld  n o t th e  gun  h ave  been  loaded , e je c te d  and 
fired  qu ick ly?  ”

In  another passage w h ich  w ou ld  seem  to  be in ten ded  as a su m m ary  o f  
w hat h ad  gone before  the learned Ju d ge  s a y s : —

“  I n  m y  opin ion  th ere are th ree  v erd icts  open  to  y o u  accord in g  to  
th e  know ledge o r  in ten tion  assum ing  o f  cou rse  th at th ese  a ccu sed  o r
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anyone o f  th em  took  p ert in  th e transaction . M urder, if they  had th e  
in tention  or those essential form s o f  know ledge in  the third definition 
o f  m urder w hich  I  gave. C ulpable h om icide, i f  you  think th ey  d id  n o t 
in tend to  kill b u t m erely  in  order to  in tim idate or frighten  the Nalavars 
or n ot gu ilty . I  d o  n o t  th ink there is a  possib ility  o f a fourth  verd ict o f 
grievous hurt ” .

In  the im m ediately  succeed ing  sentence th e learned Judge sa y s : —

“  I  am  sorry 1 h ave taken so m u ch  o f  you r tim e in defining these form s 
b u t it  is a m atter o f v ita l im portan ce and it  is m y  duty to  detail them  to  
you  ” .

W e  agree as to  the im portan ce o f  the m atter and it is therefore unfortunate 
that the learned J u d g e ’s sum m ary contains a palpable m isdirection  on  the- 
question  o f  cu lp able  h om icid e  n ot am ounting to  m urder. T h e  on ly  other 
reference w h ich  can  be said to  have any bearing upon  £he poin t w hich  w o 
are n ow  considering is contained  a lm ost at the conclusion  o f the charge- 
and reads as fo llow s : —

“  I f  a prima facis case  has been  m ade ou t against the accused  then 
the burden  o f  p roo f w ould  be sh ifted . F or  instance in the case o f 
the secon d  accu sed  if  you  are satisfied that th e  case for the prosecution  
is established prima facie, th en  the onus shifts to  the second  accused, 
and it is m y  du ty  to  tell y o u  th at the burden o f proving an exception  
to  crim inal liab ility  or som e c ircu m stan ce w hich  exem pts h im  from  
crim inal liability  is on  th e accused , but it is the practice o f  learned 
Judges to  te ll you  th at the burden  o f  p roo f w hich  lies on th e 'd e fe n ce  is 
n ot so strong as the burden  w h ich  rests on  the prosecution . I t  is 
sufficient for an accused  by  a preponderance o f  probability  .or on  a 
ba lance o f  ev id en ce  to  raise reasonable doubts in your m inds with 
regard to  the case for the prosecution  ” ,

W ith  great resp ect to  the learned Ju dge this seem s to  us to  be  a m ost 
con fu sed  and m isleading passage. A s far as the Jury  is concern ed  there 
is, o f course, no qu estion  o f  considering  at any stage o f  the trial w hether a 
prima facie case  has been  established. T h at is solely  a m atter for the 
consideration  o f  the trial Ju dge at the c lose  o f the case for the Crown. 
T he fa c t that the th ird , fou rth  and fifth  accused  did n ot g ive evidence 
on  their ow n beh alf is, o f course, an e lem ent w ith  the Jury  are entitled  
to  take in to consideration  in regard to  the case as a w hole bu t the obligation  
on  the Crow n is n ot to  p rove  a prima facie' case  bu t to  p rove the guilt o f 
th e accused  beyon d  all reasonable doubt, irrespective o f w hether the 
accused  have g iven  ev iden ce . F u rther, th e  learned Judge seem s to have 
form ed  an im pression  th at th is was a case in w hich  an exception  (such  as 
sudden  fight, se lf-d efen ce  or grave and sudden provocation ) w as being 
raised b y  th e  d efen ce . T h at is n ot the position  w ith  regard to  any o f  th e  
accu sed  persons and h is reference therefore to  the onus on the ^defence 
being  less than onus on  the C row n has no relevance and in our opin ion  
can  on ly  have served to  con fu se  th e Ju ry .

A t no . stage in  th is lengthy  charge is there any passage w hich  brings to  
the attention  o f  the J u iy  th e fa c t  th at th ey  m u st consider carefu lly  w hether
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having  regard to  th e actu a l circu m stan ces  o f  th e sh ooting  the 
o n ly  reasonable in ference is th at, in th e  absen ce o f  exp lan ation  b y  th e 
a ccu sed  them selves, the th ree accu sed  w ho d id  n ot fire m u st h ave kn ow n  
that the a c t  o f  firing by  th e oth er a ccu sed  w as lik e ly  to  cau se  death . 
H av in g  regard to  the fa c t th at the fou r shots w ere fired  (an d  accord ing  to  
the ev iden ce, only- fou r  shots w ere fired) in qu ick  su ccession  and at a 
ran ge w hich  n orm ally  w ould  be far beyon d  the effective  o r  dangerous 
range o f  a sh ot gun  it seem s to  the m a jority  o f  the C ou rt th at it is a t least 
a  possib le and n ot unreasonable in feren ce  th at th e o th er th ree m en  m erely  
in tended th at a dem onstration  shou ld  be m ade either by  firing in th e air 
o r  a t random , and n ot in th e d irection  o f  th e  m ourners. I t  is tru e that 
th ere is n o  ev id en ce  that any p rotest w as m a d e  against th e  d irection  in  
w hich  the m an  w ho fired w as p oin ting  his gun , bu t as the in cid en t took  
p la ce  a t n ight tim e and there is n o ev id en ce  as to  h ow  c lo se  th e  other 
three m en  w ere to  th e  m an  w h o  fired  at the actu a l m om en t o f  firing it  is 
in the op in ion  o f the m a jority  o f  the C ourt im p ossib le  for  us to  h o ld  th at 
the Jury  if p roperly  d irected  w ould  in evitab ly  have com e, to  the con clu sion  
that th e three m en  w ho did n ot fire h ad  the kn ow led ge that the firing w as 
likely  to  cause death .

There is n o d ou b t that at various stages in th is very  len gth y  charge the 
learned J u d g e  has in  general term s correctly  sta ted  th e p rovision s o f  the 
L a w  w hich  arise for  consideration  in th is case . B u t  it seem s to  us th at 
there is great force  in M r. H . V . P erera ’s con ten tion  th at w here in a 
su m m in g-u p  there are substantial m isd irection s as to  th e L a w  (as d istin ct 
from  m istakes as to the fa c ts  w hich  m a y  or m a y  n ot b e  vita l) it is n ot safe 
to  ad op t the line o f  reason ing th at becau se in o th er  parts o f  the su m m in g- 
up the Ju d ge  has ad equ ately , a lthough  on ly  in general term s, d irected  the 
J u ry , the m isd irection s shou ld  be d isregarded. T h e m atter  is, o f  course , 
o n e  o f degree bu t in the presen t case , a t least as regards the th ird , fou rth  
a n d  fifth  accused , it seem s to  the m a jor ity  o f  the C ourt th at the d irection s, 
w here th ey  are n ot actu a lly  m isleading, are so inadequate as to  m ak e it 
im possib le  fo r  th e v erd ict  to  stand.

I t  w ou ld  seem  to fo llow  from  w hat w e have sa id  th at if the J u ry  w ere in 
d ou b t as to  w hich  o f the fou r accu sed  fired then  the appeals o f  a ll fou r 
sh ou ld  be  a llow ed.

A s regards the secon d  accused , h ow ever, w e are o f  op in ion  that on  the 
fa cts  presented by  the C row n  and w hich  as w e h ave  already stated  m u st be 
presum ed  to  have been  accep ted  by  th e Ju ry  there is an irresistible 
in feren ce  that it w as th e secon d  accu sed  w h o  fired  th e fou r shots. H e  
w as seen  in the v icin ity  both  im m ed ia te ly  b efore  and im m ed ia te ly  a fter  
th e  sh ooting ; he w as carrying a sh ot g u n ; w hen  he w as arrested  a shot 
gu n  w as fou nd  in  h is house w hich  it  is n ot d isp u ted  w as in fa c t  his g u n ; 
fo u r  em p ty  cartridges w hich  w ere p roved  to  h ave  been  fired  fro m  h is gun 
w ere fou n d  at the scene o f  the cr im e ; n ot m ore  than fou r  shots w ere fired  
a n d  th ey  w ere fired in rapid su ccession . F ro m  those facts  it seem s to  us 
th at th e  Ju ry  m u st reasonably  h ave co m e  to  the con clu sion  th at it  w as 
th e  secon d  accu sed  w h o  actu a lly  fired  those fou r shots, on e  o f  w h ich  
p rov ed  fata l to  th e d eceased . I n  his case  it  seem s to  us th at th e d efic ien t 
d irection  as to  k n ow led ge  is n ot fa ta l becau se , as h e h im se lf w as in con tro l
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o f th e sh ot gun  at th e  tim e o f  th e firing; as th e event proved , w as pointing- 
th e sh ot gun  in  the d irection  o f  th e party  o f  m ourners; and m u st 
presum ably  h ave kn ow n  th e  effective range o f  his ow n  gun, he m ust 
reasonably b e  presu m ed to  have know n  th at such  firing w as dangerous- 
and  likely  to  cause death . I n  h is case therefore w e have to  consider 
W hether th e  m isd irection s in the passages relating to  th e presum ption  o f  
in nocen ce  o f  th e po lice  w itnesses and th e  sh ifting o f th e  onus o f  p r o o f 
are in  them selves sufficiently  serious to  vitia te  the verd ict o f  the Jury . 
A fter  the m ost anxious consideration  w e are o f opin ion  that even  in 
the absence o f these m isd irection s the Ju ry  w ou ld  have com e to  th e 
sam e conclu sion  in his case. W e  are n o t therefore disposed to  regard 
these m isd irections, u nfortunate as th ey  are, as fata l to  the conviction . 
N o  argum ent w as ad duced  to  us on  th e  qu estion  o f  sen tence w ith  w hich  
'toe see" n o reason to  interfere.

A s regards the secon d  accused  therefore his application  for  leave to- 
appeal) is" refused  and h is con v iction  and sentence are con firm ed. A s 
regards th e  th ird , fou rth  and fifth  accused , the m ajority  o f  th e C ourt 
is o f  op in ion  th at their appeals m u st be  a llow ed. T h ey  are therefore 
acqu itted .

Conviction of 2nd accused confirmed. 

Conviction of 3rd, 4th and 5th accused set aside.


