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1945 P resen t: S oertsz A .G .J .

B L A N C H E  A N L E Y , P etitioner, and H E R B E R T  B O IS , 
R espon dent.

• I n the  M atter  of an A pplication  under  the  C eylon D ivorce  
J u risdiction  O rder  in  C oun cil , 1936, and the C eylon 

(N on -D omiciled P arties) D ivorce  R u l e s , 1936.

Divorce—Application for modification of order for the custody of children— 
Respondent’s departure from Ceylon after date of filing of the application— 
No bar—Access to children—Children’s interests, paramount considera
tion—The Ceylon (Non-Domiciled Parties) Divorce Rules, 1936, rule 21.

Ad application, under rule 21 of the Ceylon (Non-Domiciled Parties) 
Divorce Buies, 1936, for the. modification of an order for the oustody of 
children can be considered by Court, although the person at whose 
instance the divorce proceedings had begun is absent beyond the seas, 
provided that at the time the application was filed in Court he (or she) 
was resideht in Ceylon.

The fact that the applicant was the guilty party in the divorce case is 
not, per se, a good reason for refusing the application for access to the 
children. The paramount consideration is the interests of the children.

TH I S  w as an application  b y  the m oth er o f tw o children  for  an order 
allow ing her access to  th em  su b je ct to  such  term s and conditions 

as m a y  either be agreed on  b y  the parties or as m a y  be fixed b y  the Court. 
T h e responden t w as the father the m arriage, betw een  w hom  and the 
petitioner had b een  d issolved  on  the ground o f  adultery on  the part o f  the 
petitioner.

N. K. Choksy, for  th e  petitioner.

E. F. N. Qratiaen, for  th e respondent.

O ctober 26, 1945. S oertsz  A .C .J .—

T h is is an ap plication  by  th e m other o f  a girl born  on  F ebruary  8, 1935, 
and  o f  a  b oy  b o m  on  S ep tem b er 20, 1937, for  an order allow ing her a ccess 
to  th em  su b ject to  such  term s and cond ition s in regard to  tim es and p laces
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o f m eetin gs as m a y  either b e  agreed on  b y  th e parties o r  as m a y  b e  fixed  b y  
the C ourt. T h e  resp on d en t is th e  fa th er. H e  and p etition er w ere 
m arried  on  M arch  10, 1934. T h a t m arriage w as d issolved  on  A p ril 9, 
1940, on  th e  ground o f  adu ltery  on  the part o f  th e p etition er w ith  h er  
present h usband w h om  she m arried  on  F ebru ary  18, 1941. I n  the d iv orce  
proceed in gs w h ich  d o  n ot appear to  h a v e  been  con tested , unqualified  
cu stod y  o f  th e  tw o ch ild ren  w as g iven  to  th e respondent, bu t, th erea fter, 
on  m an y  occa sion s, the p etition er w as a llow ed  access to the ch ildren  by  
th e  respon dent and, on  several occa sion s, he even  sent th em  to  stay  for  
varying periods w ith  her and h er presen t husband, and also w ith  th e , 
p etition er ’s parents. This state o f  th ings ex isted  till about the en d  o f  
1944. O n D ece m b e r  9 , o f  th a t year, th e resp on d en t-m a rr ied  h is present 
w ife  w ho, herself, had been  prev iou sly  m arried  and had  b een  d ivorced . 
In  M arch , 1945, the respon den t w rote  to  the p etition er saying  ‘ ‘ N ow  th at 
w e have g o t ou r ow n  fam ilies stra ightened  ou t, I  fe e l it is really  m ost 
im portan t th at th e  ch ild ren ’ s m inds shou ld  b e  stra ightened  o u t  as to  
w hat has h appened , and th at th ey  sh ou ld  be  m ade to  realise tha.t a ll this 
d ivorce  business is really  very  w rong  in deed , and n ot a t a ll a usual th iug. 
I f  w e d o n ’ t  d o  som eth in g  very  defin ite p retty  soon , and p u t a stop  .to a ll 
th is in term ingling  o f  fam ilies th ey  rea lly  w ill th ink  it is qu ite  usual. I t  is  
im possib le , .how ever, to  k eep  their  m ind s clear as to  w h ich  is their own- 
proper fam ily  and h om e w hen  there are so m an y  ou tside  in flu en ces 
con tin u ally  a t w ork. T h eir  w hole ou tlook  on  life , if  on e cou ld  on ly  
p ictu re  it, m u st b e  a very  p u zzled  affair and I  fee l th at everyth ing p ossib le  
m u st be  done to  g e t it sorted  ou t prop erly  before  it  is to o  la te . W ith  
letters and presents arriving from  y o u  h ow ever, letters and v isits from  
y ou r  m other, and' invitations to  stay , y o u  w ill see h ow  d ifficu lt it  is as 
th ey  are con tinu ally  be ing  rem in ded  o f  th ings to  w h ich  th ey  really  n o  
lon ger belong  and w ith  w hich  th ey  shou ld  neither be  con fu sed  n or c o n 
cerned . I  fee l it  is abso lu te ly  essentia l th erefore , th a t all th is m u st be  
stopped , and th at th e break  sh ou ld  b e  c lear  and com p le te , and  that I  
m u st therefore ask y ou  n ot to  w rite or send th em  th ings any m ore  o r  t r y ’ 
and see th em  until su ch  tim e as th ey  are p roperly  grow n  up and can  ju d g e  
m atters for th em selves ” . (R l ) .

T h e petition er appears to  h ave  en deavoured  to  persuade th e resp on d en t 
to recon sid er this decision  o f  h is, b u t w ith ou t su ccess. S h e  th en  m a d e  
th is application  on  Ju n e 19, 1945, and th e respondent w as served  w ith  
n otice  o f  it  on  J u ly  12, 1945. B e fo re  th at date  th e  respondent h ad  m a d e  
arrangem ents to  go  h om e  to  E n g la n d  on  furlough  w ith  h is presen t w ife  
and his ch ildren  and it  w as kn ow n  to  th e p etition er th at th e ch ildren  
w ou ld  b e  p u t to  sch oo l there. W ith in  a w eek  or so  o f  th e  respondent 
being  .served  w ith  n otice , h e sa iled  for  h om e  w ith  h is fam ily . I  h a v e  
b een  in form ed b y  C ou n sel appearing for  the p etition er th at th e  purpose 
o f  th is ap plication  is to  en able  th e  p etition er to  h ave access to  h er  ch ild ren  
w hen ever she h erse lf h appens to  be  in E n glan d .

W h en  the ap p lication  ca m e  u p  fo r  consideration , C ounsel appearing 
on  beh a lf o f  th e  resp on d en t raised a prelim inary  ob je ct ion  and con ten d ed  
th at th e  ju risd iction  o f  th is C ou rt w as ou sted  b y  reason  o f  th e  ab sen ce  
o f  the respondent bey on d  th e seas. H e  relied  on  rule 21 o f  the S ta tu tory
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R u les and Orders 1936, N o. 742, dated  Ju ly  1, 1936. T h at rule lays 
dow n that—

“  P roceedings relating to  a lim ony, m ain tenance, custody  o f children, 
and to  the p aym en t, ap plication  or settlem ent o f  dam ages assessed 
b y  .the Court shall b e  con d u cted  in accordance  w ith  the provisions o f  
th e  C ivil P rocedu re C ode, 1889:

P rovided  that w hen a decree is m ade for  the dissolution  o f  a m arriage 
th e  parties to  w hich  are dom iciled  in  S cotlan d  the Court shall n ot m ake 
an  order for  the securing o f  a gross or annual sum  o f  m o n e y :

P rovided  further that .the Suprem e C ourt o f  C eylon  shall n ot entertain  
an  application  for  the m od ification  or discharge of an order for alim ony, 
m aintenance or the cu stod y  o f  children , unless the person on  whose 
petition  the decree fo r  the dissolution  o f  the m arriage w as pronounced 
is at the tim e the application  is m ade resident in C eylon  ” .

C ounsel p o in ted  ou t th at th e proviso  en acted  that this Court “  shall 
n ot entertain  an application  ”  o f  th is k ind "  unless the person  on w hose 
petition  the decree for d issolution  . w as pronounced  (that
is the respondent in th is instance) is at the tim e the application is made 
resident in Ceylon  ” . I  have italicised  the conclud ing  w ords because 
they w ere th e w ords C ounsel laid stress on  in order to  m aintain  th at the 
m eaning o f  the w ords “  a t the tim e th e  application  is m ade ” , on  the 
correct interpretation  o f  those w ords is n ot m erely  at the tim e the applica
tion  is filed in C ourt, b u t also the tim e w hen the ap plication  com es to  be  
considered. A ccord in g  to  C ou n sel’s con ten tion  it  w as m ore im portant 
th at the respondent shou ld  be in the Islan d  at the tim e .the application  
ca m e to  b e  entertained  than th at h e should  have been  here at the tim e 
it  w as made, th at is to  say, brou ght in to C ourt. I  am  unable to  read 
those w ords in  th at w ay. T h ey  seem  to  m e to  m ean  very  clearly  that the 
”  entertainability  ”  o f  th e application  is  m ade dependent on  the condition  
th at at the tim e the application  is su bm itted  to the Court, fo r  i.t to  take 
action  thereupon , th e person  at w hose in stance d ivorce proceedings had 
begun, should be  resident in C eylon . On the interpretation  suggested 
by  resp on d en t’s C ou n sel it w ould  be open  to  one in  the position  o f  the 
respondent in th is m atter  to thw art and even  defeat, at w ill, one in the 
position  o f the present petition er in  regard to  an application  o f  this kind. 
T h e  legislature cou ld  n ot have in tended  th at, b u t I  do n ot th ink  there is 
any  occasion  here to  sp ecu late  in  regard to  the ”  pros ”  and con s ”  
o f  in tention  for the w ords are qu ite clear.

N ow , to  deal w ith  the m erits o f  th e application , I  do n ot think- the fa ct 
th a t the petitioner w as th e guilty  party  in the d ivorce  case is a good  
reason , either in  law  or on  tb e  fa cts  o f  th is case, for refusing her application  
fo r  access. So far as the law  is concern ed  the days w hen  the v iew  in 
Seddon v. Seddon <t D oyle1 ob ta in ed  have ceased  to  be . There is 'n o  
lon ger any question  o f  refusal o f  access in order to  punish  the guilty 
spouse, or in  order to  w ork “  a salutary effect on  the in terests o f  public 
m ora lity  ” , w hich  appears to  have been  the som ew hat op tim istic  v iew  
en terta ined  in  th at case o f  the effect o f  h old ing  th e gu ilty  party  a loof 
from  th e  ch ildren . T he param ou nt consideratipn  tod ay  is th e interests

1 2 S. W. and Tr. 640.
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o f  the ch ildren . I n  regard to  th e reason g iven  in  the resp on d en t’s le tte r  
o f  M arch , 1945, fo r  refusing  the p etition er access, it  w as sa id  in  M osley  
8ark v . M ozley Stark & Hitchirts 1 “  th e fa c t  th a t lib erty  o f  access, m igh t 
unsettle th e  m in d  o f  the ch ild  ou gh t n ot to  be regarded as a com plete  bar 
to  any order (R a y d en  p . 340-341). B u t  u n dou bted ly , it  is a m atter
seriously to  be  considered  w h en  th e  w hole  qu estion  o f  th e ch ild ren ’s best 
interests is being  considered . I t  is im portan t to  bear in  m in d  th at the 
respondent a llow ed th e p etition er access in  a  lib era l m easu re till about 
th e tim e o f  h is  se con d  m arriage. I t  w as said  th at th at w as done fau fc  
de m ieux, that n ow  th at h e  is m arried again h e is in a position  to  exercise 
fu lly  th e cu stod y  th e C ou rt gave  h im . T h ere is m u ch  fo rce  in  that 
con tention  bu t, in  m y  op in ion , n atu ral ties ou gh t n ot to  be com p lete ly  
disregarded and denied unless th e in terests o f  the ch ildren  are likely to be  
substantially  p reju d iced .

H av in g  regard to  all th e fa cts  o f th is case , I  am  satisfied  th at th e  
interests o f  th e ch ildren  w ill n o t su ffer in  th e  w ay  the respondent is 
apprehensive th ey  m a y , if  the p etition er is g iven  lim ited  access to  th em - 
A t any rate, the order for  lim ited  access  can  alw ays be reconsidered  if 
th at apprehension  proves su bstantia l. B y  fo rce  o f  c ircu m sta n ces  
the access sou ght is already lim ited , fo r  it w ou ld  b e  on ly  w hen  the p eti
tioner is on  visits to  E n g lan d  th at she w ill b e  able to  avail herself o f  the 
order for  access. I  w ou ld , th erefore , m ake order that, su b je ct to  the 
con d ition s and rules obtain in g in  the sch ools  at w hich  these children  
are being  edu cated , th e p etition er b e  g iven  access to  th em  in  E n g lan d  on  
tw o  days a m on th  during sch oo l term s and th at she be a llow ed, if  the 
ch ildren  so desire, to  h ave  th em  sta y  w ith  h er  in  E n g lan d  during a  third 
o f  th e period  o f  th e  vacation s occu rrin g  during her stay  in E ngland. 
I f  the petition er goes ba ck  h om e  fo r  g ood , o r  fo r  a lon g  tim e th is  question  
can , o f  course, i f  th e  parties desire it , be  re-con sid ered .

I  shou ld  w ish to  say th at I  ca n n ot h e lp  fee lin g  con fid en t th at, in v iew  
o f  the socia l status o f all the parties con cern ed  in  this m atter, they  w ill 
bear in m in d  th at the in terests o f  the ch ildren  m u st alw ays com e  first 
and that anyth ing said to  th em  ca lcu la ted  or lik e ly  to  turn  th em  against 
one party  or the o th er w ou ld  h ave  an adverse e ffect on  their u pbrin g in g  
and the form ation  o f  their characters.

I  m ake no order for  costs .

Application allowed.
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