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1 M 0  P resen t: SoeFtsz A .C .J .

L E A N A G U N A W A R D E N E , A ppeU ant, and B A L A H A M Y  et al.,
R esp on d en ts.

53— C. R . Matara, 224.

Fiscal's sale—Seizure not registered—Private alienation by execution-debtor 
between date of Fiscal's sale and date of Fiscal’s conveyance—Superiority 
of title— Civil Procedure Code, s. 289.

On a deed of July 4, 1940, registered on July 19, 1940, the plaintiff 
purchased a land from F and H. The same land had been sold by the 
Fiscal to the third defendant oh May 29, 1940, on a writ againBt P and H. 
The seizure, however, waB not registered, and the Fiscal's transfer 
which was issued on July 10, 1941, was registered on August 1, 1941: —

Held, that the plaintiff had better title than the third defendant. 
The title of the purchaser at a Fiscal's sale does not, on the issue of 
the Fiscal's transfer, prevail over any intermediate alienation by the 
execution-debtor, unless the Fiscal’s seizure had been registered.

^  P P E A L  from  an order o f  the C om m ission er o f  R eq u ests , M atara.

Ivor M isso, fo r  the plaintiff, ap pellant.

H . W . Jayewardene (w ith  h im  Vernon W ijetunge), for th e defendants, 
respondents.

Cur. adv. vult.

J u ly  31, 1945. So e b tsz  A .C .J .—

L o t  2 in  the plan  N o. 1312 filed  o f  record  is th e  land  in vo lved  in  th is case . 
B y  final decree in  partition  case N o . 7 ,865 , D . C ., M atara , it  w as a llotted  
to  B a lah am y, P odisingho an d  H in n ih a m y  in  th e proportion  o f  1 2 /3 7 , 
1 9 /3 7  and 6 /3 7 , respectively . O n a  d eed  o f  J u ly  4, 1940, registered  on  
J u ly  12, 1940, the pla intiff pu rch ased  from  P od is in gh o and H in n iham y 
a i  share. O n a w rit issued for  costs  th is lo t  o f  land  had been  so ld  b y  the 
F is ca l on  M a y  29, 1940, b u t  th e  F is ca l ’s tran sfer in  resp ect o f  th is sale 
w as n ot issued till J u ly  10, 1941, to  th e  th ird  defen dan t. T h e  transfer 
w as registered on  A u gust 1, 1941. T h e  qu estion  is w ho has th e better  
title , the plaintiff or  the th ird  d efen d an t, to  th e $ share thus b rou gh t in to  
com p etition  ? T he p la in tiff’ s deed  is p rior b o th  in p o in t o f  execu tion  
and  o f  registration (see Aserappa v. W ijeytunge 1), bu t the th ird  d efen dan t 
su bm its that as the date  o f  sale u nder th e  w rit w as M ay- 29 , 1940, th e  
vendors to  the p la intiff had  no title  to  co n v e y  on  J u ly  4 , 1940, in asm u ch  
as— so h e contends— b y  operation  o f  section  289 o f  th e C ivil P roced u re  
C od e , w hen  the F is ca l ’s .transfer w as issu ed  on  J u ly  10, 1941, th e p la in tiff ’s 
vendors m u st be  deem ed  to h ave h ad  n o  title  as from  th e  da te  o f  th e sale. 
T h e  answ er surely is th a t th at su bm ission  overlooks th a t p a rt o f  th e 
section  289 w hich  p rovides th at th e  right, title  or in terest o f  th e ju d g m en t- 
d eb tor  is n o t d ivested  b y  reason  o f  th e sale till th e sale is con firm ed  
a n d  F is ca l ’s transfer is issu ed . T h e  e ffect o f  th a t p rovision  is th at the 
p la in tiff ’s vendors h ad  n o t b een  d ivested  o f  th eir  title  a t th e tim e o f  the 
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Bale, J u ly  4 , 1940. A s w as p oin ted  o u t in  the D ivision a l B en ch  case of 
Hendrick Singho v . Kalanie Appu  *, th e  title  o f  th e  purchaser a t the 
f i s c a l ’s sale does n ot, on  the issue o f  th e F is ca l ’s transfer, prevail over 
any in term ediate alienation  by  th e execu tion  debtor, unless th e F isca l’s 
seizure is registered. T h ere is n o ev idence o f  any such  registration here. 
I  w ou ld  set aside the order o f  the C om m issioner and rem it the case ior 
disposal on  th e  basis that the plaintiff is en titled  to  the § share that was 
in  d ispute betw een  h im  and the th ird  defendant. A pp ellan t w ill have 
costs o f the appeal.

Order set aside.


