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A P P U H A M Y , A p p ellan t, and W E E R A T U N G E , R esp on d ent.

,, 27— D . C. ( In ty .) Matara, 154/13,628.

Partition action—Commissioner appointed to make partition—Cannot be 
supplanted by nominee of party dissatisfied, with proposed scheme— 
Weight of scheme suggested bona fide by Commissioner—Partition 
Ordinance (Cap. 56), s. 5.

In a commission lor partition under section 5 of the Partition Ordi
nance the Commissioner, once he js appointed, cannot be supplanted 
by a person retained by a party who objects to the scheme proposed by 
him. It must be the Commissioner's scheme, as proposed by Sim or 
modified on the directions of the Court, that is confirmed for the purpose 
of entering the decree.

A partition proposed by the Commissioner will pot be rejected on light 
grounds or for mere inequality of value of the allotments if, in making it, 
the Commissioner has honestly exercised his judgment.

P P E A L  from  an order o f  the D is tr ic t  J u d g e  o f  M atara .

L . A . Rajapakse, K .C . (w ith  h im  S. W . Jayasuriya), tor  the p la in tiff, 
ap pellant.

H . W . Jayewardene, fo r  the first d efen d an t, respondent.

Cur. adv. vult.

N ov em b er  7, 1945. So e r tsz  A .C .J .—

S ection  5 o f  the P artition  O rdinance em p ow ers the C ou rt to  issue a. 
C om m ission  to  a C om m ission er o r  to  C om m ission ers agreed  • u p on  b y  a ll 
th e  parties to  the su it or, in  th e e v e n t o f  th e  parties n o t agreeing  in -th a t  
resp ect, to  som e fit person  n am ed  b y  th e C ou rt.. I n  th is in stan ce , th ere 
be in g  n o opposition  fo rth com in g  from  a n y  o f  the' parties to  th e  ap p oin t
m en t, th e  C ourt ap poin ted  .the Surveyo,r w h o h ad  m a d e  th e prelim inary  
p lan  to  carry  o u t the partition . H e  d u ly  e ffected  the pa rtition , and  m ade 
h is return  to  th e  C ou rt show in g  on  P la n  N o. 3 ,1 66  th e  d iv is ion  h e  p rop osed , 
a n d  h e a lso filed  th e  sch ed u le  requ ired  b y  section  5 . ■ • *
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T he first defendant ob jected  to  the proposed  partition  principally 
on  th e ground th at, accord ing to  th is partition  w hich  gave th e plaintiff 
lo t  A , the defendant w ould  lose a part o f  the plantation  m ade by  him . 
M e su bm itted  another sch em e o f  partition  m ade by  a Surveyor chosen 
by  h im , and  asked that th at return be adopted . N o  schedule w as filed 
w ith  it. T h e C ourt, after exam ining the tw 6  plans and hearing th e 
parties m ade th is order “  I  find  th at plan  1522 (t'.e., the plan  m ade by  the 
N on -C om m issioner Surveyor) m ore equ itable. R em it plan  to  M r. de 
N iese ( i .e ., n ot the C om m issioner) for  dem arcation  and appraisem ent 
at the expense o f  the first defen dan t in the first instance " .  This is, 
clearly , qu ite irregular procedure.

W h en  th e  C ourt appoints a C om m ission er th at C om m issioner assum es, 
in a sense, as p o in ted  ou t in  several ju dgm en ts o f  this Court, the re
sponsible position  o f  an officer o f the Court. H is  fu nction s are quasi
judicia l and h e is ex p ected  to  act: fa irly  and im partially . Section  5 
provides th at on  an ap poin ted  day, the C ourt after sum m ary inquiry, 
and if need  be, after m aking such  further reference as th e C ourt shall 
deem  necessary, shall e ither confirm  or m od ify  the partition proposed 
b y  the C om m issioner. I t  w ill be  observed  that there is n o provision 
w hatever for  supplanting  the C om m ission er by  a Surveyor retained by  a 
party  and for  adoptin g  as w as done in this instance, a sch em e m ade
ex -parte, and u n accom pan ied  b y  a schedule. B u t, it is said th at this
practice  has been  lon g in  v o g u e . A ll I  w ould  say to  th at is that itT is  an 
irregular and m isch ievou s p ractice  and that the sooner it is d iscontinued 
th e b etter  for  all parties. I t  is n o t open  to  Judges b y  disregarding a
requ irem ent o f  procedure to  establish  a cursus curiae o f ’  their ow n.

T here can  b e  n o ob ject ion , h ow ever, to  a party  calling a Surveyor as a.- 
w itness in  order to  su pport h is opposition  to  the sch em e proposed  b y  the 
C om m issioner, and to  th e C ourt, if it thinks fit, referring h is p lan  to  the 
C om m issioner for such  m od ifica tion  as the C ourt m ay  deem  necessary, 
bu t it  m u st b e  the C om m ission er ’ s sch em e as proposed  by  h im  or m od ified  
on  the directions o f  the C ourt, that is con firm ed for  the purpose o f  entering 
the decree.

N ow  in  regard to  the partition  proposed  b y  the C om m issioner, it has 
b een  repeatedly  h eld  that a partition  w ill n ot be  re jected  on  light grounds 
o r  for  m ere inequality  o f  value o f .the allotm ents, if in m aking it, the 
C om m issioner has h on estly  exercised  his ju dgm en t (see e.g ., Peers v. 
Needham 1). E x am in ed  in that w ay , the schem e proposed b y  the 
C om m issioner com m en d s itself to  m y  brother and m e as a fair partition 
o f  the land although  it  w ould  b e  possib le to  pu t forw ard as good  
alternative sch em es. B u t  there m u st b e  an en d  to  a case, particu larly  
to  a partition  case w h ich  is generally  o f  a protracted  nature and w hich  
p reven ts parties to  it  from  dealing w ith  the land as freely  as th ey  w ould  
w ish  to  in  the interval. I  w ou ld  allow  th e appeal. T h e 1st respondent 
w ill pay  th e costs o f  the p la intiff-appellant w hich  I  w ould  fix  at R s . 73 .50- 
in  re sp e ct o f  this inquiry here and below .

Canekeratne J .— I  agree.

1 (lS5f) 19 Beov. 316
Appeal allowed.


