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IM S P resen t: Soertsz A .C .J. and Ganekeratne J.

M A N C H E N A Y A K E , A p p ellan t, and P E R E R A  e t al., 
R esp on d en ts.

357— D. C. Colom bo, 2,801.

Partition action—Co-owner's transfer, pending action, of what would be allotted 
to him in the final decree— Conveys immediate interest in the property— 
Partition Ordinance (Cap. 56), s. 17.

A conveyance executed after the institution of a partition action, and 
before the entering of the Anal decree, purporting to "  sell, assign, 
transfer, and set over "  to the vendee "  the interest to which the said 
vendor may be declared entitled to in the Anal decree to be entered into 
in the said case from and out of all that land "  (i.e., the subject of the 
partition suit) is valid and not obnoxious to section 17 of the Partition 
Ordinance. It passes an immediate interest in the property and is not 
merely an agreement to convey in the future.

Khan Bhai v. Perera (1923) 26 N. L. R. 204 and Hewawasan v. Gurus- 
sekera (1926) 28 N. L. R. 33, followed.

Fernando v. Atukorale (1926) 28 N. L. R. 292, not followed.

P P E A L  from  a ju d g m en t o f  the D istr ict  Ju d ge  o f  C olom bo. B y
deed  N o. 4,021 dated Ju n e 12, 1937, J  and Y  w ho w ere the first 

and secon d  defendants in a partition  action  w hich  w as then  pending  
sold  and con v eyed  to  on e  S the in terest w h ich  the vendors w ou ld  be  
declared en titled  to under the final d ecree  to  be  en tered  in  the said  case. 
Final decree  was du ly  entered on  M arch  2, 1938, and J  and  Y  w ere 
d eclared  entitled  to  lots A 2  and B 4 . S by  d eed  dated  J u ly  19, 1940, 
pu rported  to sell and con v ey  lots A 2  and B 4  to  the plaintiff. In  this 
a ction  the p la intiff sought to  be  d eclared  en titled  to  lo t  A 2 . T h e  learned 
D istr ict Ju d ge  dism issed  th e p la in tiff ’s action  stating , as m ain  reason , 
that in the absence o f  a con v eya n ce  from  J  and Y  to  S  a fter th e partition
decree  w as entered it cou ld  n o t b e  con ten d ed  th at S cou ld  c la im  to  have
been  law fu lly  en titled  to lots A 2  and B 4 .

H . V. Perera, K .C . (w ith  h im  S . R. W ijayatilake), for pla intiff, ap p e l
la n t.— T h e question  for consideration  is w h eth er a con v eya n ce , execu ted  
a fter  the institution  o f  a partition  action  bu t before  final decree , pu rp ort
ing  to sell the in terest w hieh  th e ven d or m a y  be  declared  en titled  to
in the final decree, is obn ox iou s to  section  17 o f  the P artition  O rdinance.
T h e D istr ict Ju dge held the d ocu m en t to  b e  on ly  an agreem ent to  sell. 
I t  is subm itted  th at the d ocu m en t w as an actu al con v eya n ce  o f  a 
fu tu re  th ing, an absolute sale o f  w hat w ou ld  b e  a llotted  in  th e final 
decree at a future date . T h a t be in g  so n o  fu rther con v ey a n ce  w ou ld  be 
necessary  to pass title  w hen  the tim e arrives'— B erw ick ’s V oet (1902 ed.) 
p. 18. S u ch  a sale w ou ld  n ot be obn ox iou s to  section  17 o f  the P artition  
O rdinance— Louis Appuham i v. Punchi Baba  *, Rajapakse v. Dassanayake *, 
Khan Bhai v. Perera 3, H ewawasan v. Gunasekera  *, Subaseris v . Prolis 5, 
and Salee v. Natchia *. T h e  con trary  v iew  stated  b y ' M aartensz J . in

1 (1904) 10 N . L. R. 196. 4 (1926) 28 N. L. R. 33.
1 (1928) 29 N. L. R 509. * (1913) 16 N. L. R. 393.
3 (1923) 26 N. L. R. 204. 4 (1936) 39 N. L. R. 259.
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Fernando v . Atukorale 1 w as obiter. I t  is su bm itted  that im m ediately  
a fter, the entering o f  final decree the title w hich  vests in th e seller au to
m atica lly  passes to  the purchaser. T h e  doctrine o f  exceptio rei venditae 
e t  traditae does n ot apply  to  fu tu re th ings sold . F or  that doctrine to  
aPPly\the th ing m u st have a presen t existence b u t the title vests later.

E .' B . Wikratnanayake (w ith  h im  H . A. Koattegodde) for  defendants, 
respondents.— T he observations o f  M aartensz J . in  Fernando u. A tu 
korale (supra) w ere n ot obiter. T h e  specific question  arising in the present 
appeal was dea lt w ith  in  th at decision . See also the judgm en t o f E nnis 
A..C.J. in Appuham y v. Babun Appu x. A  con veya n ce  o f  undivided shares 
w ou ld  clearly  be  obnoxious to  section  17 o f  the P artition  Ordinance. 
A  sale o f a fu ture thing, v iz ., th e div ided  share to  be allotted  in thei decree, 
is clearly  good , bu t the effect o f  section  9 o f  the O rdinance m ust also be 
considered. T h a t ' section  operates to  w ipe ou t th e rights conveyed . 
I f  the- d ocu m en t w as an agreem ent to  sell the divided in terest to  be 

a llotted  after final decree then  the agreem ent m ust be im plem ented  by  a 
con veyan ce  a fter  decree, because that agreem ent did not convey  real 
rights.

H . V. Perera, K .C ., in  rep ly .— Section  9 contem plates existing rights. 
I t  does n ot w ipe  out. rights arising on  the entering o f the final decree.

Cur. adv. vult.

O ctober 30, 1945. S o eetsz  A .C .J .—

S ection  17 o f  the P artition  O rdinance has proved to  be  as prolific o f  
difficu lties as the serpent o f  L ernaea is said to  have abounded w ith heads. 
Y ou  cu t off one on ly  to  find yourself con fronted  w ith tw o others that 
arose in its p lace . L ikew ise, section  17, desp ite the laborious in 
terpretations to  w hich  it has been  subjected  ever since it was 
en acted  as far back  as 1863, continues to  vex  us, and w e do 
n o t  seem  to  be  w ith in  m easurable reach  o f  som e w eapon  as effective  as 
the firebrand w ith  w hich  H ercu les destroyed  his m onster. I t  is tim e, 
I  th ink , to  abandon th e  qu est for the absolute truth in regard to 
th is  section  and at least for the sake o f  a qu iet life  undisturbed by  
fru itless sp ecu lation , to  bow  to  the authority  o f the B en ch  o f five Judges 
in the case o f Khan Bhai v. Perera 3, and o f the B en ch  o f  th e  three Judges 
in  H ewawasan t). Gunasekara 4 w ho gave their unanim ous ruling on  the 
iden tica l question  th at is in volved  in the present appeal. T h at question 
is  w hether a  con v eya n ce  execu ted  after the institution  o f a partition 
a ction , and b efore  th e  entering  o f  the final decree, purporting to “  sell, 
assign, transfer, and set over ”  to  th e vendee “  th e interest to  w hich 
the said  vendor m a y  be declared  en titled  to  in  the final decree to  be 
entered in the said case from  and ou t o f  all that land  ”  (i.e., the su bject 
o f the partition  suit) is obn ox ious to  section  17.

Khan Bhai v . Perera, as it appears to  m e, gave an unequivocal answer 
to  th at question  w hen  the five Ju dges ru led that “  persons desiring to 
charge or dispose o f  their in terests in a property  su b ject to  a partition 
su it can  on ly  do so b y  expressly  charging or disposing o f  the interest to  be

1 (1926) 28 N. L. R. 292. 
* (1923) 25 N. L. R. 370.

3 26 N . L. R. 204. 
* & N .L .  R. 33.
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ultim ately  a llotted  to  th em  in  th e  action  T w o  years later, all the 
three Ju dges w h o  considered  an  allied  qu estion  in H ewawasan v . Guna- 
sekera  w ere, unanim ously , in agreem en t w ith  that v iew , and tw o  o f  th em  
w en t further and h e ld  th at although  a  d ocu m en t execu ted  before  final 
decree is in th e fo rm  o f  a  con v eya n ce  “  e ffectin g  an im m ed ia te  transfer 
and ou t-an d -ou t sale ”  o f  certain  defin ite lots w h ich , a t the tim e  o f  the 
con veyan ce , a  ten ta tiv e  sch em e o f  partition  proposed  for a llotm en t 
to  the vendor, w ou ld  n ot offen d  against section  17 becau se the su bstance 
o f  the transaction  as revea led  on  an exam ination  o f  the d eed  w as th at 
“  the respondent intended  to  sell and th e ap pellan t to  b u y  th e share 
to  b e  a llotted  to th e re sp o n d e n t.”  (G arvin  J .) .  D a lton  J . agreed 
and observed  “  T here is n ot th e least d ou b t as to  w hat both  
parties intended  and there is n ot th e least d ou bt th at neither intended  
to deal w ith any  undivided in terest in the land Jayew arden e A .J . 
d issented strongly from  that v iew  and fo llow ed  the v iew  taken  in the sam e 
con n ection  in Appuham y v. Babun A ppu 1 b y  E n n is  A .C .J .,  G arv in ' J . 
concurring . I t  is n ot necessary  for  the purpose o f the present case 
to  en ter in to  that con troversy  or to  see  if  th e  m anner in w h ich  
G arvin  J . and D alton  J . d istin guish ed  their case  from  th e earlier case is 
con v in cin g . W h a t is m aterial here is th at all th e  three Ju dges in H ew a
wasan v. Gunasekera had no d ou bt w h a tever th at a con v eya n ce , pen d in g  
partition , o f  th e share that w ou ld  be  a llotted  to  a  party  is  a va lid  co n 
veyance. A n d  y e t, exactly  fou r m on th s a fter  Hewawasan v. Gunasekera 
h ad  been  decid ed  this question  w as raised again in  Fernando  v . Atukorale2 
before  L y a ll G rant J . and M aarten sz A .J .  and, cu riou sly , there appears 
to  h a v e  been  n o reference w hatever to  th is case  o f  Hewawasan v. Guna- 
sekara and they  did n o lrfo llow  the v iew  exp ressed  in Khan Bhai v. Perera, 
L y a ll G rant J . observing th at “  th e  e ffect o f th at d ecision  appears to  m e  
to be  th at a party to  an action  can  en ter in to  a binding agreem ent to  
d ispose o f  the share w hich  m a y  u ltim ately  b e  a llotted  to  h im . H e  c o n 
fers upon  the purchaser a personal righ t against h im self. H e  does n ot 
h ow ever transfer any real righ t as at th e tim e  n o  real right had vested  
in h im  ” . M aartensz A .J . w hile n ot saying th a t th a t w as the m eaning  
o f  th e  ru ling in the F u ll B e n c h  Case, ad op ted  it a s th e  proper e ffect o f  a 
con veya n ce , pending partition , o f  th e share to  b e  a llo tted  and  avoided  
th e  authority  o f  Khan Bhai v. Perera  b y  observ in g  th at “  the statem en t o f  
th e  law  regarding persons desiring to  charge o r  d ispose o f  their in terests 
during the pen den cy  o f  a partition  w as obiter  to  the question  at issue ” . 
I f  I  m a y  say so resp ectfu lly , neith er o f  th ese  v iew s appears to  m e  to  be  
ten ab le  at all. T he p ron ou n cem en t in  Khan Bhai v. Perera  appears to  m e 
to  be o f  the very  essence o f  th e ratio decidendi in  th at case and th at w as 
h ow  th e three Judges u nderstood  it  th em selves. I n  regard to  th e v iew  
th at a  con v eya n ce  o f  th e  share th at w ou ld  be a llotted  "  rem ains m erely  an 
agreem ent to  con v ey  and w ou ld  n o t operate  as a co n v ey a n ce  or aliena- 
t io q  ” , the d ifficu lty  both  these Ju d g es  appear to  h ave  fou nd  in  accep tin g  
th e  p la in  m eaning o f  th e  ru le la id  dow n  b y  the five  Ju dges is  th at th ey  
cou ld  n ot recon cile  th em se lv es  to  th e idea o f  a forth righ t sale w h en , 
in  the w ords o f  L y a ll G rant J . ,  “  th e fact, is apparent on  th e  fa ce  o f  th e  
d eed  th at the p roperty  d id  n ot at th e .tim e  o f  th e execu tion  o f  th e  d e e d .

1 25 N. L. R. 370. * 2« N . L. R. 292.
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belong  to  the vendor. A ll th at belonged  to  th e  vendor at th at date w as 
an undivided  share o f  th e  property. ”  I t  w as for  that reason th at he 
and  M aartensz A .J .,  read w h a t, on  the fa ce  o f  it  w as an im m ediate 
sa le, as an agreem ent to  sell. B u t w hether a  transaction  is a sale o r  an  
agreem ent to  sell m u st depend n ot on  th e exten t o f  th e ven d or ’s  title  
bu t, in  nearly  every  case, on  th e w ords o f the docum ent. A s  Jayaw ardene 
A .J . said w hen  a d ocu m en t exactly  in  the sam e term s as th e  deed before 
us w as sought to  be  construed  as an agreem ent to  sell— “  P i  is clearly 
n ot an agreem ent to  con v ey  in  the fu ture bu t a  com p leted  transaction  
in tended  to  pass an im m edia te  interest in th e  property  . . . .  
T h e  operative  w ords used ‘ grant, bargain, sell, assign, transfer, set over 
and assure ’ are w ords appropriate to a conveyance  tansferring property. 
C learer and stronger w ords to  effect an im m ediate transfer and out-and- 
ou t sale can not be con ce iv ed  ” .

S o  m u ch  in regard to  the question  w hether th e deed is a  present con 
v eya n ce  or an agreem ent to  con vey . T h e question  w hether although in 
form  a con veyan ce , a deed operates to  con vey  title  is a different question  
and the answ er to  it w ou ld  depend on  th e title o f  the vendor, the existence 
o f  a saleable th ing, p u b lic  p o licy , m orality , statutory  prohibitions and 
th ings like that.

I n  th is instance L y a ll G rant J . and M aartensz A .J . took  the v iew  that 
a vendor can n ot con v ey  in praesenti w hat he did n ot ow n at that m om ent. 
B u t, it  is w ell established  both  in the R om an -D u tch  law  and in the 
E nglish  law  that a vendor can  sell property  w hich , at the date o f  th e sale, 
d id  n ot be long  to  h im . W essels , basing h im self on V o e t  and oth er w ell- 
know n  authorities, sum s up  the law  th u s : ‘ I f  the ob je ct o f the obligation
does n ot ex ist at the m om en t the agreem ent is conclu ded  b u t is capable 
o f  com in g  in to  ex istence , then  the law  regards such  an obligation  to  be 
in rerum natura, and the con tra ct is en forceab le at la w .”  A s he goes on  
to  p o in t ou t, an obligation  in respect o f a th ing n ot in existence bu t 
capable  o f  com in g  in to  ex istence  m a y  resu lt from  a conventio spei— the 
m ere chance  o f  som eth ing  com in g  in to existence, or from  a conventio rei 
sppratae. In  th e form er case, th e parties stand  bound from  the m om en t 
th e  transaction  is entered in to, w hatever the resu lt; in the la tter case, 
there is a ta cit understanding th at if there is n o  resu lt the obligation  w ill 
b e  w ith ou t an o b je c t  and therefore there w ill b e  n o  con tract, bu t if there is 
a resu lt the con tra ct operates jam tunc. A s stated in the D igest 
1 8 .1 .8 ^ -“  n ec em p tio  n ec vend itio  sine re, quae veneat, potest intelligi 
e t  tam ea  fructus e t partus fu turi recte  em entur, u t cu m  ed itus esset 
partus, jam tunc, cum  contractum  esset negotium , vend itio  facta  intellegitur.

T h e E n g lish  law  is substantially  t o  th e  sam e effect. I  am  indebted 
to  m y  brother C anekeratne J . fo r  a reference to  th e case, In  re Lind1 
in  w h ich  it w as said in pari materia  “  D irectly  the property  com es  in to  
ex isten ce  th e  assignm ent fasten s on  it and w ith ou t any  actus inter- 
veniens  th e property  is regarded in  equ ity  as the property  o f  the assignee 
I t  is th e  jam tunc ru le  in  E n g lish  garb.

T h en  in regard to  the d ifficu lty  w h ich  M aartensz A .J . th ought that 
section  9  created , section  9  extingu ishes w hatever right or title all persons 
have or claim to have in  the property  before  th e  entering o f  the final d ecree ,

1 (1315) 2 Ch. 345.
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that is to  say  a ll th e pre-existing  rights and titles. In  th e case  o f  a c o n 
veyance  su ch  as w e are dealing  w ith  here, the right o r  t itle  c on v ey ed  
com es in to  ex isten ce  on ly  u pon  th e entering  o f  th e  final decree  in  v irtue  
o f  the jam  tunc p r in cip le  o f  th e R om a n -D u tch  or the equ itab le  p rin cip le  
o f  the E n g lish  law  th at “  w hen  th e property  com es in to ex istence , th e  
assignm ent fastens on  it

F or  these reasons, I  w ou ld  allow  th e ap pea l and d irect th a t ju d g m en t 
b e  entered for  the p la in tiff a6 prayed  fo r  w ith  costs in  both  C ourts.

Canbkebatne J .— I  agree.
Appeal allowed.


