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IMS Present: Canekeiatne J.

C O R E A , A p p ellan t, and F E R N A N D O  et al., R espon dents. 

951— M . C. Kalutara, 32,825.

Defence (Miscellaneous) Regulations—Order made under Regulation 37 prohi
biting removal of paddy without permit—Offence under—A previous 
order of requisition of-the paddy is not a necessary ingredient.

In a prosecution for removing paddy without obtaining a removal 
permit from the village headman, in contravention of an order made 
under Defence (Miscellaneous) Regulation 37 and published in the Gazette, 
an order of requisition is not a condition precedent -to an order prohibiting 
removal of the paddy.

^ P P E A T ,  against an acqu itta l from  th e M ag istra te 's  C ourt, K alutara .

T. K . Curtis, C .C., fo r  the com p la in an t, appellant.

V. A. J ayasundere (w ith  h im  Vernon W ijeyetunye), for  the accused , 
respondents.

Cnr. adv. vu lt.

O ctober 18, 1945. Canekeratne J .—

T h e  com pla in an t m ade a report to  C ou rt under section  148 (1) (b ) o f 
C hapter 16 (L eg isla tive  E n a ctm en ts  o f  C ey lon ) that, th e three persons 
n am ed  therein  d id  . . . .  reap th e  crop  o f  the field  n am ed  D iga - 
patha situated  at K arandagoda, w ith ou t n otify in g  . . . .  and 
rem oved  the said crop  on  or ab ou t A u gu st 31, 1944, w ith ou t obta in in g  a 
rem oval p erm it th ereto  from  th e v illage h eadm an  o f  K arandagoda, 
in  con traven tion  o f  an order dated  J u ly  20, 1944, under D e fe n ce  (M is 
cellaneous) R egu lation  37, pu blish ed  in the Ceylon. G overnm ent G azette  
N o. 9 ,296  o f  Ju ly  28, 1944, and th ereby  com m itted  an o ffen ce  punishable 
under D e fe n ce  (M iscellaneou s) R egu la tion  52.

T h e  learned M agistrate a fter  reading the report ordered su m m ons on  
th e persons nam ed  therein . A t  th e trial the headm an  o f  K arandagoda 
testified  th at th e three accu sed  person s reaped  th e fie ld  on  A u gu st 3 1 , 
1944, that th ey  had rem ov ed  a ll th e paddy  an d  th at th ey  d id  nob in form  
h im  be fo re , rem oving  the pad d y . In  cross-exam in ation  h e stated  that 
as headm an he had pow er to  a ct in  th e  case  and th at he did n ot requ isition  
th e paddy  o f  tibe accused . T h e  ev id en ce  o f  th e  V e l V id an e o f  the p la ce  
show ed that on e can n ot rem ove p a d d y  from  h is field w ith ou t a p erm it 
from  the v illage headm an , th at a person  m u st g e t a perm it on the ■same 
day  he receives th e rep ort and th at the, accused  persons took  th e pad d y  
to  their ho,use w ith ou t a p erm it.

The* C ourt in b o u n d  to  take n otice  o f  all law s and rules h av in g  the 
force  o f  L a w ; w here a charge is laid under a sta tu tory  ru le, regu lation  
or bye-law , th e  prosecu tion  is n ot b ou n d  to  prod u ce  th e  G azette  in  w h ich  
appears th e rule, regu lation  or by e -la w  in p roo f th ereof in order to  establish  
th e  charge. (Sivasampu v. .Juan Appu  *.)

’ (1937) 38 N . L. R. p . 369.
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T h e first coun t (reaping the crop ) in  the charge w as dropped. T he 
learned M agistrate cam e to  the conclu sion  th at a perm it from  the h ead 
m a n  w as required by  the order in  qu estion  for the rem oval o f  the paddy, 
th at it  w as conclu sive on the ev iden ce p laced  before  h im  that th is perm it 
w as n ot obtained by  the accused  and th at th e rem oval w as in breach 
o f  the order. H e , how ever, acqu itted  the accused  on  the ground that 
an order o f  requisition w as a con d ition  preced en t to  an order prohibiting 
rem oval o f  the paddy.

I t  w as con ten ded  in appeal on  behalf o f  th e respondents th a t there w as 
n o evidence that the order prohibiting rem oval had been  m ade and that it 
w as essential to  produce the G azette  referred to  in the com p la in t; the 
case o f  de Zoysa v. Cumarasuria 1 w as referred to  b y  C ounsel for  the 
accused. T h e accused  in th at case was acqu itted  on  the ground that 
although the M inister had procla im ed by  notification  in the Gazette  that 
a  partial b lack -out shou ld  be observed in the district concerned , there 
w as no proof that a “  com p eten t authority  ”  fo r  th at area had notified  
the public  o f the M in ister 's  decision  as regulated by  section  3 o f P art 2 
o f  the L ightin g  B estriction  O rdinance o f  1940. T hat decision  has no 
ap plication  to  the present case.

T he Gazette  n otice N o. 9 ,296  referred to  in the case show s th at the Assist
ant- G overnm ent A gen t has by v irtue o f  the pow ers vested  in h im  by the 
D efen ce  (M iscellaneous) B egu lation s (referred to  therein) directed that 
n o  cu ltivator, ow ner . . . .  shall rem ove or cause to  be rem oved  
an y  paddy  from  any threshing floor until . . . .  a perm it has been  
obtained  for  such  rem oval from  the village headm an o f the area where 
th e paddy  is. I t  w as n ot contended  that the A ssistant G overnm ent 
A gen t w as n ot a com p eten t authority to  m ake the order or that the order 
w as invalid.

In  every  one o f the cases referred to  at the argum ent the po in t was 
expressly  taken in  the low er C o u rt: the learned M agistrate considered  
it and gave reasons for a cceptin g  one v iew . T h e  accused had obtained 
a report from  the V e l V id an e on  A ugust 31, 1944 : this show ed “  the 
a m ou n t”  o f paddy  reaped by  th em  and the quantity  due from  each 
o f  them  to  the G overnm en t. T h ere  w as no dispute as regards the facts 
in the low er C ou rt; the on ly  con ten tion  being that an order requisition ing 
th e paddy  ou gh t to  have been  m ade before  there w as a prohibition  o f 
rem oval. A s th e  learned M agistrate considered the term s of the order 
it  m ay  be presum ed that the order w as before  him . In  the circum stances 
th e n on-production  o f the G azette  as an exhib it cannot be considered a 
d e fe c t— if  it  w as a d e fect— that is v ita l.

T h e  com p eten t au th ority  is given  pow er to  requisition  certain  articles : 
tw o  conditions, h ow ever, are en forced : first it  m u st appear to  the
authority  to  be  necessary or expedien t and second , w hatever he purports 
to  d o  m ust be don e  for  the purpose o f  securing the public  sa fe ty , defen ce 
o f  the Islan d , efficient- prosecution  o f  the W a r or for m aintaining supplies 
and  services essential to  the life  o f  th e com m u n ity . (E egulation  37 (1 ).) 
B equ isition ing  is the taking possession  o f  the property  or requiring the 
p roperty  to  be  p laced  at th e disposal o f  th e  requisition ing authority 
(section  2 ) ; in effect it is a seizure o f  property  during a period  o f  lim ited
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tim e , though  it  m a y  be o f  uncertain  duration . S u b -section  4  o f  th e  
R egu la tion  con fers  a lim ited  pow er, it  is a  p re v e n tiv e . m eth od  for  securing  
th e  desired en d ; it  en ables a person  to  be  restrained from  doin g  som eth in g  
w ith  regard to  his p rop erty  w hich , if  free  and u nfettered , it  is reasonably  
probable  h e w ou ld  do. T h e  con d ition  for  a ctin g  under sub-seotion  4  is 
th at th e  com p eten t auth ority  is o f  op in ion  th at it is n ecessary  fo r  p u ttin g  
in to  operation  th e pow ers con ferred  by  th e earlier su b -section  ( i .e . ,  pow ers 
to  requisition) for the order to  be  m a d e . T h e  op in ion  m a y  b e  form ed  
before  the authority  in qu estion  h as d ecid ed  to  requ isition  th e  article . 
T h e clause states n ot that th e  order is n ecessary  for  requ isition ing th e article  
b u t that it is necessary  fo r  p u tting  in to  operation  the pow ers con ferred  
by  th e  su b-section . T h e  language used in  sub-paragraph  B  su p p orts 
th is v ie w : it enables the au thorised  officer to  ascerta in  from  the ow n er or 
occu p ier  o f  any prem ises w heth er a p a rticu lar article  w ill be on  h is pre
m ises on  a fu ture date. T h e o b je c t  is to  ensure th at the article  w ill be  
available if the o fficer m akes an order o f  requ isition .

1 set aside the order o f  acqu itta l and co n v ic t  the accu sed -respond ents 
on  th e ' secon d  coun t. I  rem it th e case  to  the learned M agistrate  for  
sen tence.

Acquittal set aside.


