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1*37 Present: Hearne J. and Fernando A.J. 

W I C K R A M A S U R I Y A et al. v. D E S I L V A et al. 

16—D. C. Colombo, 5,165.-

Partnership—Agreement for an indefinite period—Terminable at will—Notice 
of termination—Service of summons in partnership action. 

Where, according to the terms of a partnership deed, the partnership 
was to continue after the death of a partner as a partnership among the 
heirs of the deceased partner and the surviving partners,— 

Held, that the partnership created by the deed was one for an indefinite 
period and was therefore terminable at will. 

A partnership at wiH may be terminated by notice. 
Service of summons in an action for dissolution of the partnership 

amounts to such notice. . s 

y ^ P P E A L from a judgment of the District Judge of Colombo. 

N. E. Weerasooria ( w i t h h im Gratiaen and J. A. T. P e r e r a ) , for first 
defendant , appel lant . 

H. V. Perera, K.C. ( w i t h h i m D. W. Fernando), for plaintiffs, re spond­
ents . 

N. K. Ghoksy, for second to s ix th defendants , appel lants . 

Cur. adv. vult. 
Ju ly 30, 1937. FERNANDO A.J .— 

T h e plaintiffs brought this act ion for a dissolut ion of the partnership 
ex i s t ing b e t w e e n t h e m and the first defendant , and const i tuted b y 
the agreement P 6 dated J u l y 2, 1933, and t h e y compla ined that the first 
defendant had done certain acts w h i c h m a d e i t imposs ib le for t h e plaintiffs 
to cont inue the partnership business w i t h the first defendant , and that 
such conduct w a s in terms of sect ion 35 D of the Partnersh ip A c t of 1890 
calculated to affect the 1 carrying on of the business , and that c ircumstances 
had arisen w h i c h rendered it just and equi table that the partnership 
should be dissolved. T h e y al leged that due not ice had been g i v e n to t h e 
first defendant of t h e fact that the sa id bus iness should be disso lved. 
T h e y prayed that pending the d isso lut ion t h e plaintiffs be authorized 
to carry on the bus iness or in the a l ternat ive that the first plaintiff b e 
appointed receiver for t h e beneficial w i n d i n g up of the business . T h e 
first defendant filed answer a l l eg ing that on account of certain acts done 
b y the first plaintiff, the first" plaintiff w a s not ent i t l ed t o an order for the 
dissolut ion of the partnership, and h e prayed that plaintiff's act ion be 
dismissed, for an injunct ion restraining the first plaintiff from carrying 
on the business , and that the first plaintiff be ordered to render an account 
to t h e first defendant. 

W h e n the case came on for trial, a n u m b e r of i ssues w a s framed, and 
the learned District Judge after f raming the issues, and after s o m e 
discussion on certain of these issues , dec ided to try the i ssues set out b y 
h i m at page 49 of the type w r i t t e n copy of the record. H e he ld that t h e 
partnership subsist ing at the t ime of the action w a s . the partnership 
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created by deed P 6. On issues 2 and 3 h e he ld that the partnership 
w a s duly registered, and that the plaintiffs could maintain the action. 
O n issues 5, 6, and 7 he held that the deed P 6 created a val id fidei com-
missum under wh ich a seven-ninths share of the business passed to the 
donees, subject to the l i fe- interest of the first plaintiff, and subject to 
certain other condit ions recited in that deed. H e also he ld on issue 15 F 
that the partnership created by deed P 6 w a s a partnership for an 
undefined period, and therefore, a partnership at wil l . He then held on 
issues 15 B and 15 c, that t h e plaintiffs w e r e ent i t led to a dissolution of the 
partnership as from the date of the service of the summons in this action 
on the first defendant , that is to say, as from June 10, 1936, and accord­
ingly entered judgment for the plaintiffs declaring that the partnership 
shall b e d e e m e d to h a v e b e e n dissolved as from June 10, 1936, ordering 
an account to be taken on that footing, and also a sale of the assets of the 
partnership. H e also appointed the first plaintiff receiver for the p u r p o s e 
of w ind ing u p of the business . 

T h e first defendant appeals against this order, and Counsel for the 
appel lant argued that the partnership created by P 6 w a s not a partner­
sh ip at wi l l . H i s case w a s that the terms of P 6 c learly s h o w e d that the 
partnership w a s t o e x i s t dur ing t h e l i fe of t h e first plaintiff, and w a s t o 
cont inue e v e n after the death of the first plaintiff as. a partnership b e t w e e n 
the first defendant and the 2nd to 4th plaintiffs, and 2nd t o 5th 
defendants . On this footing, h e argued that the partnership must b e 
regarded as one created for the l i fe t ime of the first plaintiff, and that as 
such it w a s a partnership for a definite period. It is admitted that the 
l aw that applies is the Engl i sh law, that is to say, the Partnership A c t 
of 1890 N (53 & 54 Victoria C. 39) , and sect ion 26 (1) of that Ac t provides 
that " w h e r e no fixed t erm has been agreed upon for the duration of the 
partnership, any party m a y determine the partnership at any t ime on 
g iv ing not ice of his intent ion so to do to all the other partners, and 
Lindley in his Treatise on the Law of Partnership (9th ed.), at 
p. 174, s tates the effect of this sub-sect ion in these w o r d s : " i n other 
words, the result of a contract of partnership is a partnership at will , 
unless some agreement to the contrary can be proved" . Sect ion 32 of 
the Ac t further provides that subject to any agreement b e t w e e n the 
parties, a partnership is d issolved if entered into for an undefined t ime 
b y any partner g iv ing not ice t o t h e other or others of his intent ion to 
dissolve t h e partnership ". It also provides that in the case of not ice as 
above, the partnership is d issolved from the date ment ioned in the notice, 
or if no date is so ment ioned, as from the date of the communicat ion of 
the notice. It s e e m s to m e that the case of Crawshay v. Maulel, is 
clear authority for the proposit ion that the partnership created b y the 
deed P 6 w a s a partnership for an indefinite period, and therefore, termin­
able at wi l l . " The/ general doctr ine" , said Lord Eldon in that case, 
" w i t h respect to a trading partnership is that w h e r e there is no agreement 
for its cont inuance, any one of the partners m a y terminate it, and 
admit t ing the serious inconveniences w h i c h somet imes ensue, it becomes 
u s t o recol lect t h e formidable ev i l s w h i c h w o u l d attend t h e opposite 
doctrine ; nor is it c lear that a better rule could be suggested ". 

1 Swanslon 495. ' 
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Counsel n e x t argued that e v e n if th is partnership could be t erminated 
at wi l l , the District Judge w a s w r o n g in ho ld ing that the contract h a d 
terminated on the date of the serv ice of s u m m o n s . ^His content ion w a s 
that a party could e i ther ask for a dissolut ion by Court or t erminate the 
contract by not ice . If h e c a m e to Court asking t h e Court to d isso lve the 
partnership on grounds of misconduct , &c, i t w a s not open to h i m to ask 
the Court to declare that the partnership had been t e r m i n a t e d b y t h e 
service of the s u m m o n s in the action. H e contended that a party's 
r ights m u s t be de termined by the Court according to the p leadings filed 
b y h im, and that a party could not b e a l l o w e d to add a fresh cause of 
act ion to the cause of act ion a lready p l eaded b y h i m in h i s plaint. T h e 
first plaintiff had prayed for a d isso lut ion .on the ground of misconduct , 
and h e could not be a l l o w e d to a m e n d that plaint in order to a l l ege that 
the partnership had terminated by not ice . H e r e again, I th ink the case 
is covered by authority . It w a s he ld in Syers v. Syers 1 that the a n s w e r 
filed by a defendant w h o -submitted that there w a s n o partnership, and 
that if there w a s a partnership, it w a s a partnership at w i l l , and had b e e n 
de termined b y a l e t ter prev ious ly w r i t t e n b y h im, had the effect of put t ing 
and e n d to the partnership. " If the par tnersh ip" , sa id Lord Cairns, 
" w a s n o t terminated b y that letter , there is in this a n s w e r the c learest 
int imat ion that the wi l l of the partners is against a n y cont inuance of t h e 
p a r t n e r s h i p ; and w h e t h e r that w i l l is e x p r e s s e d b y a le t ter or by a n 
a n s w e r or in any other way, is immater ia l . T h e r e is no technica l i ty , no 
magic as to the mode of express ion . There is h e r e the c learest in t imat ion 
g i v e n b y the answer that if there is a partnership , the de fendant w i s h e s 
it no longer to cont inue ". 

T h e principle is clear. A partnership t erminab le by w i l l can be 
t erminated b y notice, and not ice m a y b e g i v e n in one of severa l w a y s . 
The filing of a p leading in Court s tat ing that the partnership h a s b e e n 
dissolved or praying that it shou ld b e d i s so lved is an indicat ion of t h e 
intent ion of the person w h o files that p leading to t e r m i n a t e t h e partner­
ship, and e v e n if his p l e a that it has t e r m i n a t e d p r e v i o u s l y fai ls , that 
pleading itself w i l l be regarded as a not i ce c o m i n g in to effect on t h a t date . 
There w e r e earl ier decis ions in w h i c h it had b e e n he ld that a w r i t t a k e n 
out b y the plaintiff w a s a sufficient not i ce of t erminat ion , and in Syers v. 
Syers (supra) the answer w a s g i v e n the s a m e effect. 

I wou ld hold therefore that the learned Distr ict J u d g e w a s r ight in 
coming to the conclusion that this partnership h a d b e e n t erminated b y 
the service of s u m m o n s in this act ion o n t h e first de fendant . T h a t w a s 
a clear int imat ion to the first de fendant that the first plaintiff w i s h e d to 
terminate the partnership. In t h e c ircumstances it w a s u n n e c e s s a r y for 
the Court to proceed a n y further or to inquire in to t h e ground on w h i c h 
the first plaintiff had asked for a dissolut ion. 

It w a s urged for the appel lant that t h e l earned Dis tr ic t J u d g e shou ld 
not h a v e appointed the first plaintiff, r ece iver for the purpose of w i n d i n g 
up the business , and that the first de fendant h a d n o opportuni ty of 
s h o w i n g cause against that appointment . A s a m a t t e r of fact , in t h e 
plaint , the plaintiffs asked that t h e first plaintiff -be appointed rece iver t o 
w i n d u p the business , and the first de fendant in h i s a n s w e r p r a y e d that 

1 (1876) 1 A. C. 174. 
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t h e first plaintiff be restrained b y injunct ion from carrying on the business. 
It w a s necessary, therefore, to m a k e some order w i t h regard to the 
business pending the action, and on June 29, 1936, the parties agreed 
that the first plaintiff be : appointed receiver and manager of the business 
pending the act ion on certain condit ions set out i n the order made on that 
date. The learned District Judge does not express ly state w h y h e 
appointed the first plaintiff as rece iver for the purpose of w ind ing up the 
business, but the quest ion w h e t h e r the first plaintiff should cont inue in 
the office of rece iver pending the action c a m e u p before the same learned 
Judge on N o v e m b e r 13, and h e w a s t h e n of opinion that the business 
could not be carried on w i t h advantage both to the first plaintiff a n d to 
the first defendant b y a person other than t h e first plaintiff. Perhaps in 
these c ircumstances , h e did not th ink any further inquiry necessary. A t 
the same t ime the first defendant had no opportunity of showing cause 
against the appointment , and there is. no reason w h y h e should not h a v e 
been a l lowed to urge any object ions h e w i s h e d to offer. I do not think 
it necessary, however , for this reason to interfere w i t h the order m a d e by 
the learned Judge inasmuch as the first defendant can stil l b e g iven an 
opportunity to s h o w cause against that order, in other words , the desired 
object m a y b e obtained by a l lowing the first defendant to apply to the 
District Judge for an .order removing the first plaintiff from the office of 
rece iver to w h i c h h e has b e e n appointed. I would , therefore, direct 
that the first defendant be a l l owed w i t h i n three w e e k s of t h e receipt of 
this record in the District Court to file an application for the removal 
from office of the first plaintiff set t ing out the reasons if any, on w h i c h h e 
bases his application. That appl icat ion if filed, m a y be dealt w i t h b y 
the Court under sect ion 674 of the Civi l Procedure Code. 

Subject to the above directions, the appeal is dismissed, and the 
appel lant w i l l pay to the respondents their costs of this appeal. 

HEARNE J.—I agree. 
Appeal dismissed. 
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