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D E  S I L V A , P etition er, and A M A R A S E K E R E , et al., 
R espon dents.

In Revision M . ('. Hambantota, 10,051.

Criminal Procedure—Priina facie case made out by complainant—Duty of 
Magistrate to rail upon the defence—Criminal Procedure Code, s. 191.

Where, although a prime facie case had been made out by the 
uomplainaut. the Magistrate, purporting to act under section 191 of the 
Criminal Procedure Code, dismissed the case without calling upon the 
defence—

Held, that there was a denial of justice to the complainant. What the 
Magistrate has to decide at the close of the case of a complainant is 
whether he has made a prima fade case. He will decide whether the 
case is proved or not only after he has heard what the defence has to say 
about it.

TH IS  was ait application  to revise an order o f  the M agistrate o f  
H am bantota .

G. P. ■T. Kurukulatturiijfl, for the petitioner.

D. IT'.' Fernando (w ith him  G. T. SaniaTawickreme), for  the respondent. 

Ju ly  1-2. 1945. Cannon. J .—

In  th is case the Chairm an and V ice -C h airm an  o f  a V illage  C om m ittee  
and a th ird  person  w ho is a m arket trader w ere su m m oned  for trespass 
anrl m isch ie f. T h e ev iden ce o f th e com p la in an t and a b oy  nam ed  D alu w atte  
w ho w as present, w as to  the e ffect that th e three accused  cam e to  h im  at 
abou t 11 a.m. and asked h im  to  v aca te  on e o f  the three stalls o f  w hich  
he w as the lessee. T h e com p la in an t dem urred , w hereupon  th e first 
and secon d  accused  told  th e th ird  accu sed  to  rem ove th e com p la in a n t ’s 
good s from  one o f th e  three stalls. T h e com p la in an t at on ce  le ft  to  get 
h e lp  o f the village headm an and w hen  he returned he fou nd  th at his goods 
h ad  been  rem oved  from  one o f  the three stalls and dam aged , a sa les 
p la tform  and som e earthenw are vessels, am ong  oth er things, being  broken. 
T h ey  had been  rem oved  by secon d  and th ird  accu sed  at the instigation  
and in th e presence o f first accu sed . T h e M agistrate , w ith ou t ca lling  
upon  the defen ce , dism issed the case. A m on g  th e reasons he gave for 
doing  so are— (1) T h at the first and secon d  accused  w ere actu ally  ou tside 
the m arket w hen they  in stigated  th e th ird  accu sed  to  ev ict  the goods 
o f  the com pla inant. (2) T h a t th e  com p la in an t had broken th e regu la
tions b y  p u tting  up a so -ca lled  partition  o f  gunny bags around h is stores.
(3) T hat th e  on ly  ev id en ce  against th e  accu sed  w as th at o f  D alu w atte .
(4) T hat it w as clear from  th e  nature o f  the dam age th at n o w anton  
dam age had been caused . (5) T h at all th at had been  done w as to  find  
room  for  third accused . (6) T h at it  seem ed  to  h im  th e first and secon d  
accused  h a d 'a c te d  bona fid e; and (7) th at on  the ev id en ce  o f  D alu w atte  
alone it w as n ot su fficient to  con v ict.
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M r. Kuijukulasuriya is obv iou sly  justified  in  subm itting  that the 
M agistrate had n ot appreciated in this case either the facts  or the law. 
T h is is n ot a case .where corroborative ev idence is requ ired ; and the 
M agistrate w as not, in fa ct, in th e position  o f  having to  act on  the evidence 
o f  D aluw atte  alone, because th e com pla in an t h im self gave evidence 
and he and D alu w atte  w ere both  eye-w itnesses. A s regards th e breach  o f 
regulations, that .w as a m atter for the m arket-keeper to  deal w ith , by  
taking appropriate proceedings. T h e  M agistra te ’s statem ent that all 
th at had been  done w as to  find room  for the th ird  accused seem s to  im ply  
that if  one person w ants the room  o f  w hich another person is in law fu l 
possession , he is  en titled  to  ev ict  h im . T h e M agistrate ’s finding that th e 

•first and second accused acted  bona fide is m ade w ithout any ev idence 
being  subm itted  to  support it  and is in  any event irrelevant to  th e issue. 
T he ev iden ce is that a sales p la tform  and earthenw are vessels w ere 
broken. I t  is d ifficu lt to  recon cile  th is w ith the M agistrate 's statem ent 
that n o w anton  dam age w as done.

This application  is m ade in revision . M r. Kurukulasuriya says this 
procedure becam e necessary becau se the A ttorney-G en era l’s D epartm ent 
had refused leave to  appeal. I t  occurred  to  m e that this refusal was 
probably for som e tech n ica l reason  but M r. F ernando for  the respondent 
tells m e that there are n o grounds for such an in ference.

"T his is by no m eans th e on ly  case, com in g  up for appeal, in w hich  
although a prima facie case  h ad  been  m ade ou t by  the com plainant, the 

.M agistrate has dism issed the case w ith out calling upon the defence, 
purporting to  act under section  191 o f  th e  Crim inal P rocedure Code. 
T h at is a pow er w hich  is given  to  all tribunals. I t  is not, how ever, intended 
to  be  exercised w hen a prima facie case has been  m ade out, until after 
th e defen ce  has been  ca lled  upon. W h a t the M agistrate has to  decide 
at the c lose  o f the case o f  th e com pla in an t is w hether he has m ade a 
prima facie case , t'.e., w hether there is a case to answer. H e  will decide 
w hether th e  case is proved  or n ot on ly  after h e has heard w hat the defence 
has to say ab ou t it. In  th is case there seem s to  have been a denial o f 
ju stice  to  the com pla in an t. I t  m u st be  re-tried  before another M agistrate.

Sent back for re-trial.


