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1949 P resen t: J a yetllek e  J .

A B E Y E S E K E R E , A p p ellan t, and D E  S I L V A  (IN S P E C T O R  O F  
P O L IC E ), R esp on d en t.

605— M . C. Colom bo, 774.

Criminal Procedure—Peace officer's right to demand name and address in  
non-cognizable cases—Appearance of accused on summons—Particulars 
of offence read from plaint—Not a fatal irregularity— C r im in a l Procedure 
Code, ss. 33, 187—Police Ordinance, s. 57.

A peace officer can, under section 33 of the Criminal Procedure Code 
and section 57 of the Police Ordinance, demand from a person who is 
accused of committing a non-cognizable offence in his presence his name 
and address.

Where the accused appeared on summons and the Magistrate, instead 
of explaining the charge to him from the summons itself, read to him 
the particulars contained in the plaint—

Held, that, though the provisions of section 187 of the Criminal Pro­
cedure Code were not complied with, the mistake did not vitiate the 
proceedings, as the accused did not suffer an ; prejudice.

^  P P E A L  against a con v ic tion  b y  th e  M ag istra te  o f  C olom bo.

L .  A . Rajapakse, K .C . (w ith  h im  K. C. Nadarajah and 8 . W . Walpita), 
for the accused , appellant.

G. P . A. Silva, C .C ., fo r  the C row n.
Cur. adv. vxtit.

S ep tem ber 5, 1945. J a yk tile k e  J .—

T h e  accused  in  th is case  w as charged  in  the M ag istra te ’ s C ourt o f  
C olom bo w ith  having cau sed  h urt to  P o lice  C on stab le  B anasinghe in  th e  
execu tion  o f  h is  d u ty  as a p u b lic  servant, an  o ffen ce punishable under 
section  323 o f  th e  P en a l C od e . H e  w as co n v ic te d  and sen ten ced  to  pay  a 
fin e o f  B s . 50. ■ > ■

T h e  fa cts  w ere th at on  D e ce m b e r  21, 1944, a t ab ou t 4 .3 0  p .m. th e  
com pla in an t w as on  d u ty  at A rm ou r S treet J u n ction . O ne W ijesin gh e 
com p la in ed  to  h im  th at a tram  car In sp ector  had  abused h im  and h is  w ife



450 JAYETILEKE J .—Abeyesehere and de Silva (Inspector of Police).

in  filthy language w hen they w ere travelling in the tram  car. H e  noted 
the com pla in t in his n ote  book , w en t up to  th e  tram  car w hich w as halted  
there, in form ed the accused  that a com pla in t had been m ade against h im , 
and asked h im  for his nam e and address. T h e accused  said "  Y ou  b loody  
C onstable, I  am  n ot going to  give m y  address to  y ou  ” , and pushed him  
b y  the neck. T w o points w ere raised by  M r. R ajapakse at the argum ent 
before m e. H is  first contention  w as th at th e com plainant had no right 
to  dem and from  the accused his nam e and address. The answ er to  this 
contention  is to  be fou nd  in  the language o f  section  33 o f the Crim inal 
P rocedure Code. T he section  provides th at w hen  any person in  th e  
presence o f a peace officer is accused  o f com m itting  a non-cogn izable  
offence and refuses on  dem and o f  such  peace officer to  give his nam e and 
residence h e m ay be arrested by  such peace officer. T he section  pre­
supposes that a peace officer has a right to dem and from  a person w ho is 
accused o f com m itting  a n on-cogn izable  offence in his presence, his nam e 
and address. One o f the duties o f  a P olice  Officer under section  57 
o f the P olice  O rdinance is to  d etect and bring offenders to  justice. This 
duty  a P olice  O fficer w ill n ot be  able to  perform , unless he is given  the 
right to  dem and from  an offender his nam e and address. T h e  com pla in ­
ant was, in  m y opin ion , w ell w ithin his rights in dem anding from  the 
accused his nam e and address.

M r. R a japak se ’ s n ext argum ent w as that the M agistrate had failed  
to  com p ly  w ith  the provisions o f  section  187 o f the Crim inal P rocedure 
Code and, therefore, the con v iction  can not stand. H e  urged that 
as the accused appeared on  su m m on s it  w as th e duty  o f the M agistrate 
to  read to  th e accused a statem en t o f th e particu lars o f the offence co n ­
tained in  the sum m ons. T h e M agistrate had, instead, read to  the accused 
the particu lars contained  in the plaint. T h e question is w hether this 
m istake vitiates the proceedings in this case. T h e identica l question  
seem s to have been  raised in the case o f  Boulton v. Sanmugam  ' .  In  the 
course o f his ju dgm en t W o o d  R en ton  C .J . said—

“  T h e record, how ever, show s that the accused appeared in the 
P o lice  Court in answ er to  a sum m ons, and, therefore, under section  
187 (2) o f  the C rim inal P rocedu re C ode, it was com p eten t to  the P o lice  
M agistrate to  explain  the nature o f the charge to h im  from  th e  sum m ons 
itself. This the P o lice  M agistrate did n ot do. H e  explained the charge 
from  the plaint, and so an irregularity has been com m itted . B u t the 
pla int and the su m m ons are equally  precise as to  the particu lars o f  the 
alleged offence, and in the absence o f  any authority  constrain ing m e 
to  d o  so, I  am  n ot prepared to  hold that th is irregularity is fatal to  the 
conviction . I t  is clear from  the evidence that the accused , w ho was 
d efen ded  b y  a P roctor, was fu lly  aware o f w hat the charge against h im  
w as, and there is noth ing to  show  th at he has suffered any prejudice 
from  the fa c t th at it w as explained to  h im  from  the plaint instead o f  
from  the sum m ons ” .

T hese observations seem  to  m e  to  apply to  this case. I  w ould , 
accord ing ly , ’ d ism iss the appeal.

Appeal dismissed.

1 3 Balasingham’s Note of Caste 46.


