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1995 Present: W ijeyew ard en e J.

K U M A R A V E L U , A ppellan t, and W IJ E Y E R A T N E  
(IN S P E C T O R  O F  L A B O U R ), R espondent,

751— M. C. Colombo South, 548.

Keeping shop open in contravention of closing order—Duty of prosecution to 
prove that Accused teas occupier—Shops Regulation Ordinance, No. 66 of 
1938, ss. 18, 23 (1), 81.
The accused was charged with— (a) having kept his shop open at 

7.25 p .m . and (b) having permitted a customer to enter the shop after 
6 r.M., and thereby committed offences punishable under section 23 (1) 
read with section 18 of the Shops Regulation Ordinance: —

Held, that the prosecution had to prove that the accused was the 
owner of the business of the shop or a person having the charge or the 
general management and control of the shop.

^ ^ P P E A L  against a conviction by the Magistrate of Colombo South.

N. Nadarajah, K.C. (w ith h im  N. Nadarasa), for (h e accused, appellant. 

G. P. A. Silva, C.C., fo r  the Crown.

Cur. adv. vult.
O ctober 1, 1945. W ijeyewardene J .—

T h e accused w as charged  w ith—

(a) having k ep t his shop open  at 7 .25 p . m . ; and
(5 ) having perm itted  a cu stom er to  enter th e  shop after 6  p .m., 

and thereby com m itted  offen ces punishable under section  23 (1) read w ith  
section  18 o f  the Sh ops O rdinance, N o. 66 o f 1938.

N ow , section  23 (1) o f th e  O rdinance show s clearly  that it is only 
“  th e  occu p ier ”  o f the shop w ho is gu ilty  o f an offence com m itted  
in  breach  o f  th e provisions o f  section  18. “  O ccup ier ”  is defined by
section  31 to  m ean  the ow ner o f the business o f  the shop or any person 
having  the charge or the general m anagem ent and control o f th e  sh op ..
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T h e  p rosecutin g  In sp e cto r  h im se lf sta ted  th at th e  accused  w as th e  
S ecretary  o f  th e  C o -op era tiv e  S tores S oc ie ty , L im ite d , w h ich  ran  th e  
sh op  and  th at on e  K um arasw am y w as th e  M anager, and fu rther th at 
X u m arasw a m y  w as presen t w hen  h e en tered  th e sh op  ab ou t 7 .25 p .m . 
T h e  accused  gave ev id en ce  and sa id  th at h e w as an H on ora ry  Secretary  
w orking at th e  store a fter 6 .3 0 „p .m . an d  th at K um arasw am y, th e M anager, 
w a s ' in charge o f  th e business. T h e  accused  w as n o t cross-exam ined  
on  th at point.

I  h o ld  th at th e p rosecu tion  has n o t p roved  th at, the accused  w as th e 
“  occu p ier  ”  o f  the shop and I  a cq u it  th e accused .

Appeal allowed.


