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1944 P r e s e n t :  H ow ard  C .J . and d e  K retser  J ,

A B U M U G A M , AppeUant, an d  S IV A  SAM BIJ, e t  a l., 

Bespondents.

2 9 9 — D . G . Jaffn a , 1 6 , 0 0 7 .

Evidence—Questions put by Counsel disallowed by Court—Refused to record 
questions— Ground for retrial.

Where a District Judge disallows certain questions put by Counsel 
and refuses to record the questions when he is requested to do so by 
Counsel,—
' Held, that it was a sufficient ground for ordering a new trial.

^ ^ P P E A L  from  a judgm ent o f the D istrict Judge of Jaffna.

N . N adarajah, K .O .  (with him  H .  W .  T h a m bia h ), for the defendant,, 
appellant.

L . A . R a ja p a k se , K .C . ,  (with him  C . R en g a n a th a n ), for the plantifEs 
respondents.

C u r. a d o . v u lt .
October 23, 1944. H ow ard  C .J .—

One of the cardinal principles o f our law is that justice should not only 
be done but be seen to be done and in this case there is no doubt that the- 
defendant considered that he had not been given a fair trial. I t  woul<£ 
appear that at one stage o f the proceedings the defendant’s Counsel 
wanted to put eertain question to a witness. These questions were- 
disallowed. A fter that there appears to have been a som ewhat unseem ly 
wrangle between defendant’s Counsel and the Judge. L ater on, the, 
defendant’s Counsel, according to a passage in the record, said that- 
he did not want to appear in the case as som e of his questions in re-exam i
nation which the Judge considered irrelevant and not arising out of the 
cross-examination were not recorded by the Judge. The Judge then said 
that he informs Mr. Bagupathy (that is to say the defendant’s Counsel) 
that he is at liberty to retire from  the case. M r. Bagupathy then said, 
that he did not want to make any statem ent as to whether he wants the- 
permission of Court to retire from  the case. M r. Bagupathy then pro
ceeded to retire from  the case. The defendant then inform ed the Court 
that he did not want to proceed with the case that day in view of th e  
position that was taken up by his Counsel. H is Proctor was absent.. 
The application for an adjournment was then allowed. The ease was 
resumed on July 5, two days later, when the defendant was present in 
person and applied that his case should be heard by  another Judge. H e 
then gave evidence and said that his reason for requiring the case to be 
heard by another Judge was that som e o f his evidence had not been 
recorded and also because the Court disallowed certain questions re
garding the account books. The D istrict Judge then proceeded with th e  
hearing of the case. The defendant apparently took no part in th e  
Bearing and did not address the Court nor tender any docum ents in 
evidence. Subsequently judgm ent was given in favour o f the plaintiffs.
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W e think jltf.is obvious from  the record of the evidence of the trial, thak , 
the learned District Judge was asked to record the questions" which 
'he had disallowM v The learned District Judge has furnished us with an 
explanation of. various allegations made in the petition of appeal and in 
that-statem ent he does not deny the allegation that he was asked to record 
these questions and refused to do so. For this reason alone we think 
that a new trial should be ordered. It  is obvious that if there is no record 
■of the questions which Counsel wished to put to the witness in re-exami- 
nation, this Court is unable to say on appeal whether or not those 
^questions were relevant.

W e, therefore, set aside the judgm ent in favour of the plaintiffs and 
order a new trial by another Judge. The costs of the abortive Jrial 
and of this appeal will abide the result of the new trial.

nE Kretser J .— I  agree.
J u d g m en t s e t  aside. 

N e w  trial ordered .


