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& A N D IA H , et al.. P etition ers , and P O N N IA H , B esp on d en t.

A pplication  f o r  Restitutio in integrum  ix  C . B . J a fk x a , 6 ,637.

Bestitutio in integrum—Consent decree—Terms of settlement misunderstood by
Proctor—Mistake.

Where I lie terms of a settlement which was brought about between 
the parlies were misunderstood by the Proctor who appeared for the 
plaintiffs and were, consequently, wrongly entered by Court—

Held, that relief by way of rcstittitio in integrum should be granted to 
rectify the mistake.

r p  H I S  wns ;tn application  for restitutio in integrum.

N. Nadarajah, K .C . (w ith  h im  H . IF. TUambiah), for  th e  petitioners.

N. KumarasingUam, for  the responden t.

Cur. adv. vult.K
J u ly  30, 1945. S okrtsz A .C .J .—

T h is is an  application  for restitutio in integrum  by  the p la in tiffs in  Case 
N o. 6 ,6 37  A , C. E . Jaffna. T h eir p lea is th a t th e land in  su it be longed  
to  the “2nd plaintiff, the w ife o f  the 1st p la in tiff and th at th ey  in stitu ted  
th e action  ju st m en tioned  to  b e  d eclared  en titled  to  that land and to  have 
th e defendant, the n ephew  o f  the 2nd p la in tiff w h o  w as d ispu tin g  their 
title , e jected  from  the land . B e fo re  the tria l da te , som e o f  th e relations 
and friends o f  both  parties brou gh t about a settlem en t, and on  th e  tria l 
d a te  this se ttlem ent w as m in u ted  in the jou rna l o f  A u gu st 26, 1942, in 
these term s: —

“  D efen d a n t is w illing  to  take a transfer o f  the land  from  plaintiff 
fo r  E s . 170. P la in tiff presen t and ad m its h av in g  rece ived  E s . 170 
from  defen d an t on  th is a ccou n t. O f con sen t action  is dism issed. 
N o  costs

T h e plaintiffs say that th e  true se ttlem en t w as "that th e d efen dan t 
sh ou ld  buy  the land  for E s. 450 and  th at h e pa id  E s. 170 and u ndertook  
to  pay  the ba lance a t the ex ecu tion  o f  th e transfer. T h e  pla intiffs then  
saw  their P roctor  and in form ed  h im  th at th e case  had been  settled  and 
th at the defen dan t had  agreed to  bu y  th e land  and  had  pa id  E s . 170. 
T h e  P roctor  assum ed th at E s . 170 w as th e fu ll con sideration  and  so it 
ca m e  about that the se ttlem en t w as m in u ted  as it  w as. T h erea fter, 
th e defen dan t p u t off th e  fu lfilm en t o f  his obligation  fro m  tim e  to  tim e 
and  the plaintiffs w ere com p e lled  to  in stitu te  case  N o. 453 D . C . Jafffia  
to  com p e l the d efen d an t to  carry  o u t th e  settlem ent. T h ereu p on , the 
d efen d an t filed  answ er and relied  on  th e term s o f  settlem en t m in u ted  
in th e  journal o f  A u gu st 26, 1942, and th en , for  th e first tim e, th e  p la in 
tiffs becam e aw are o f  the m istake th at h^d occu rred . H e n ce  th is 
ap plication .
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T h e p lea o f  th e plaintiffs is supported by  the affidavits o f  tw o m en 
w h o  had interested th em selves in effecting  the settlem ent, one o f th em  a 
retired Registrar o f  L an d s, and a neighbour o f  both  parties, the o th er 
a relation. On these affidavits, there is a prima facie case. I  w ould , th ere
fore, fo llow  the procedure adopted in Rahim Bhai v. Weerasinghe 1; 
Abeysekere v. Haramanis Appu  2; and Sinnatamby v. Nallatamby 3 
and rem it the case to  th e C ourt o f R equ ests , Jaffna, for  th e Com m issioner- 
officiating there to  inquire in to  th is m atter, giving both  parties an opp ortu 
n ity  to  p u t their cases before h im , and for h im  to  m ake such order as 
in  his opin ion , th e  ev iden ce justifies. T he costs o f  th is application  will 
be  in his discretion  w hen he m akes h is order.

Case rem itted  fo r  inquiry.


