
A lies and A lies. 445

1945 P resen t: Keuneman S .P .J. and Rose J.

. A L L E S , P etition er, an d  A L L E S  et al., R esp on d en ts .

A pplication  for  C on d itio n al  L e a v e  to A ppe a l  to  th e  P r iv y  
C ouncil in  118— 119, D . C. C olom bo , 586.

Privy Council Appeal—Application for leave to appeal—Action for divorce— 
Valuation of matter in dispute.—Right of wife to costs to fight appeal— 

Appeals {Privy Council) Ordinance {Cap. 85), Schedule, Rule 1.
Where the husband, in an action for divorce, sought leave to appeal 

to the Privy Council not only on the quantum of damages which the 
co-respondent was ordered to pay but also on the question of ths 
legitimacy of a child bom during the marriage—

Held, that the real question which the Court had to determine, for 
granting leave to appeal, was the total detriment to the appellant himself, 
and that it was not open to Court to distinguish between the cases of the 
wife and the co-respondent.

Held, further, that no sum could be awarded to the wife to enable her 
to fight the appeal.

1 {1942) 29 A ll India Reporter (Federal Court) 27.
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TH I S  w as an application  fo r  conditional leave to  appeal to  the P rivy  
Council.

H . V. Perera, K .C . (w ith  h im  D . W . Fernando and C. J. Ranatunge). 
fo r  th e petitioner.

N. Nadarajah, K .C . (w ith  h im  H . TV. Jayewardene and G. T. Samara- 
w ickrem e), fo r  the pla intiff, respondent.

A ugust 3, 1945. K e u n k m a n  S .P .J .—

In  th is case in  th e D istr ict C ourt th e petitioner succeeded  in  obtaining 
a decree for  d ivorce  against h is w ife , th e first respondent, and obtained an 
order for  dam ages o f  K s. 15,000 against the second  respondent. T h e  
D istr ict  Ju d ge  further m ade order th at the secon d  ch ild  Joseph  B ichard  
w as n o t the leg itim ate ch ild  o f  the petitioner. In  appeal th e Suprem e 
C ourt reversed the finding w ith  regard to  leg itim acy  and held that Joseph 
B ichard  w as the leg itim ate ch ild  o f the petitioner or at any rate that it 
had  n ot been  p roved  that he w as n ot the leg itim ate ch ild . T h e decree  
for  d ivorce  w as upheld  in appeal bu t th e dam ages against the second 
respondent w as redu ced  to  the sum  o f  B s. 10,000. T h e petitioner now  
appeals in  con n ection  w ith  th e  reduction  o f  dam ages as w ell as on  the 
question  o f  patern ity  to  th e P rivy  Council.

I t  has been  argued for the first respondent that this question  o f  leg iti
m a cy  is one w hich  can n ot be  pecun iarily  assessed, bu t I  think th e real 
question  w e h ave  to  determ ine is w hat is the total detrim ent to  the 
ap pellant h im self. H e  certa in ly  cla im s the additional sum  o f B s. 5,000 
from  the secon d  respondent and he also appeals on  this question  o f 
leg itim acy . T h e tota l detrim ent to  h im  is therefore at least B s. 5,000 
and  probably  som e other unspecified  am ount as w ell. I  d o  n ot think 
it  is open  to  us to  distinguish betw een  the cases o f  the tw o respondents 
b u t m erely  to  consider the cum ula tive  effect o f  the ju dgm en t against 
w hich  the petition er appeals.

O ne further p o in t is raised on  beh alf o f the first respondent. She 
applies that a sum  o f B s . 3 ,000  should  b e  paid  to  her in order to  enable her 
to  figh t th is  appeal. T here does n ot appear to  be  any pow er reserved 
to  us to  m ake an order o f  th is nature and the application  m ust accordingly 
be refused.

C onditional leave is a llow ed under th e  usual conditions.

B ose J .— I  agree.

Application allowed.


