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4 9 4 8 P resen t: Wljeyewardene and Cannon JJ.

D E  Z O Y S A , A p p ellan t, and W I J E S I X G H E , R espon dent.

230— D . C. Colombo, 5,588.

Action for penalty for sitting or voting in State Council when disqualified— 
Defendant’s disqualification at. time of his election as State Councillor— 
Removal of it prior to opening of State Council—Defendant's liability 
for penalty—“  Hansard ”  as evidence of sitting or voting in State 
Council—Evidence Ordinance, s. 76 (2) (Hi)—Prescription—Data of
commencement of action—Date of accrual of cause of action—Pre­
scriptive period of three years— The Ceylon (State Council) Order in
Council, 1931, Articles 8, 9. 10, 11 and 15.

The plaintiff sued the defendant, under Article 11 of the Ceylon (State 
Council) Order in Council, 1931, for the recovery of Es. 12,500 as penalty 
due from him for sitting and/or voting in the Slate Council knowing or
having reasonable grounds for knowing that he was disqualified for so
sitting or voting or that his sea. nad become vacant.

At a State Council election held on February 22, 1936, the defendant 
was declared to be duly elected. On July 16, 1936, however, in conse­
quence of a petition filed under the Ceylon (State Council Elections)
Order in Council of 1931, his scat became vacant as his [election was 
declared null and void on the ground that he was a Visiting Lecturer 
at the University College at the time of his election and was thus
disqualified for election as a member.

To prove that the defendant sat or voted in the State Council on
nineteen days between March 17, 1936, and June 26, 1936, plaintiff 
produced what he claimed to be “ a copy of the Hansard ”  (P3): —

Held, (i) that even if P3 could be regarded as falling under section 
78 (2) ' (iii) of the Evidence Ordinance it would be only evidence of the 
proceedings of the Legislature. Such a copy could not by itself prove
that the defendant sat or voted in the State Council on the days in 
question. That fact should have been proved by the evidence of a
witness, for instance, an official Stenographer,. to the effect that he saw
the defendant, who was known to him, sitting or voting in the State 
Council;

(ii) that even if the defendant had sat or voted on any oue of the
nineteen days referred to above, he would not be a person who sat or
voted while “  disqualified by this Order for so sitting or voting ” , as
he had ceased to be a Visiting Lecturer at the University College on
February 29, 1936, some days before the formal opening of the State
Council;

(iii) that the defendant did not sit or vote after his seat became 
vacant within the meaning of Articles 11 and 15 of the Order in Council;

(iv) that, on the issue as regards prescription, the burden was on the 
plaintiff, and not on the defendant, to prove the date of filling the plaint 
in conformity with the provisions of Article 11 (2);

(v) that the cause of action in respect of a penal action is given to a
common informer by virtue of Article 11 (2) and cannot be regarded
as accruing to him only at the time when he files his plaint;

(vi) that section 10 of the Prescription Ordinance applies to penal 
actions filed under Article 11 of the Order in Council.
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P P E A X i from  a ju dgm en t o f  th e D istrict Ju dge o f  C olom bo. This
w as an action  filed  under A rticle  11 o f  the C eylon  (S tate  C ouncil) 

O rder in  C ouncil, 1931, fo r  the recovery  o f  R s . 12,500 as penalty  due from  
the defendant. T h e D istrict Ju dge entered ju d gm en t for plaintiff for  
R s . 9,500, as accord ing to  P 3  (vide head-note), the defendant had sat or 
v oted  in  the State C ouncil w ith out qualification , on ly  on nineteen  days. 
The m ain questions argued at the hearing o f  the appeal w e r e :— (1) H as 
the plaintiff proved  that th e defen dant sa t or voted  on  the n ineteen days 
or any o f  them  in respect o f  w hich  he has been  awarded a  penalty  o f  
R s. 500 p er  d a y? (2) W a s  the defendan t disqualified w ith in  the m eaning 
o f  A rtic le  11 or w as the seat v a ca n t on  anyone o f  those d a ys?  (3) I f  
the defendant sat or v oted  on those d ays did he do so know ing or having 
reasonable grounds to  know  th at h e w as disqualified or the seat was 
vacant? (4) I s  p la in tiff’s c la im  prescribed?

H . V. Perera, K .G . (w ith  h im  L . A. Rajapakse, K .C ., and lan de Zoysa). 
for defendant, ap pellant.— This w as a com m on  in form er ’s action  under 
Article 11 o f  the C eylon  (S ta te  C ouncil) O rder in C ouncil, 1931, for the 
recovery  o f a pen alty  due from  the defendant for sitting and voting  in 
the State C ouncil “  know ing and having reasonable grounds for knowing 
that h e w as disqualified ” , I t  is subm itted there w as no p roo f that 
defendant knew  or  h ad  reasonable grounds for  know ing that h e w as 
disqualified. "  K n ow ledge ”  is m ore . certain  than “  belief ” . The 
burden o f  p roo f w as on  the in form er, w ho, how ever, p laced  n o m aterial 
before C ourt to  show  th at th e  m em ber knew  or had reasonable grounds for 
know ing that h e w as disqualified. T h e  ju dgm en t reported in 41 N. L . R. 
121 is authority  for the proposition  th at the m em ber w as disqualified 
bu t n ot for  the proposition  th at th e m em ber knew  or  had reasonable 
grounds for  know ing th at he w as disqualified w hen he sat and voted  in  
C ouncil. O ne can not attribute to  th e m em ber the know ledge o f the 
ju dgm en t o f the E lection  Ju dge prior to  the judgm en t. I t  is n ext 
subm itted  that the in form er's  c la im  is prescribed. A ccord in g  to  A rticle  
11 (2) o f  the O rder in  C ou n cil n o action can  be brought w ithout first 
obtain ing leave from  the D istrict Ju dge. I n  the present case a stam ped 
paper in the form  o f  a p la in t was filed on  January 17. 1936, and leave 
was asked to “  prosecute  the action  ” . T h e D istrict Judge treated the 
paper as a  draft p la in t. • T he real p la int, properly  stam ped, w as on ly  
presented in Ju ne 16, 1943. B y  this tim e the cla im  was clearly  
prescribed under section  10 o f  the P rescrip tion  O rdinance. F inally , it 
is subm itted  th at defen dan t w as n ot “  d isqualified ”  w ithin the m eaning o f 
A rticle  11. On th is p o in t the decision  o f  A kbar J .,  sitting as an election  
judge, on  a dou btfu l po in t o f  law , is n o t  binding on  th is Court. The 
argum ent adduced  by  the L a w  O fficer o f  the Crow n, appearing as 
amicus curiae, in  the e lection  case (41 N. L . R . 121) it adopted  on  beh alf 
o f  the defendant in  the present case and it is subm itted  that defendant 
w as n ot in the position  o f  a person  “  h old in g  or en joy ing  a con tra ct m ade 
w ith  a person  fo r  and on  a ccou n t o f the pu b lic  sen d ee  ” .

N. Nadardjah, K .G . (w ith  h im  C. Rengamathan and V. K . Kandaswamy). 
for p la intiff, respondent.— T h e right to  recover  th e pen alty  is given  on ly  
to  a  person  suing. K o  cause o f  action  arises till p la in t is filed. This is a
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statutory  right o f  action  created  by  A rticle  11 (2 ) o f  th e  (S ta te  C ou n cil) 
O rder in  C ou n cil, 1931, w h ich  is sim ilar to  section  9  o f  the H ou se  o f  
C om m on s (D isqua lifica tion ) A c t , 1782 (22 G eo. 3, c .  45). I n  F orbes v. 
Samuel * S cru tton  J . ,  d ec id ed  th at, under th e  E n g lish  A c t , th e  righ t t o  
recover  a p en alty  a tta ch ed  on  filing an in form ation . See also Combe v. 
Pitt 2;  Orosset v. Ogilvie 3;  Tranton v. A stor* .

[C annon J .— S cru tton  J . ,  in  Forbes v. Sam vel (supra), on ly  decid ed  
priority  o f  c la im s .]

H e  also d ecid ed  the qu estion  as to  w hen  the right to  recov er  vests. I t  is 
not a  right vested  in ev ery bod y . T h e right to  recov er  a pen alty , unless 
expressly  g iven , belongs to  the C row n  and n o t to  any indiv idual—  
Bradhiugh v. Clarice 5. I n  th e presen t case A rticle  1 1 '(2 )  expressly  g ives  
the right to  recover the p en a lty  to  “  any  person  w ho shall sue fo r  the sam e ” , 
and  a specia l procedure is in d icated . T h e  cau se  o f  action  arises w hen  
p la int is filed . In  the a lternative, on  the fa cts , it is su bm itted  th at th e 
draft p la in t becam e the real p la in t im m ed ia te ly  leave to  sue w as granted . 
In e ither case the cla im  is n o t p rescribed . F urther, the P rescrip tion  
O rdinance can not a ffect righ ts crea ted  by  an O rder in  C ou n cil. T h e 
C ey lon  legislature has lim ited  p ow ers. T h e  O rder in  C ou n cil m u st prevail 
■over the P rescrip tion  O rdinance— Abeysfikera v. Jayalilaka  *, K eith : 
Constitutional Law, pp. 530, 540.

On the question  o f  "  kn ow led ge ”  it is su bm itted  th at the w ords 
”  know ing  or having reasonable grounds for know ing  ”  refer to  fa cts  and 
n ot to  law . “  K n ow in gly  ”  m eans "  d eliberately  ” — Twycross v. Grant 7; 
Burton v. Bevan  8; A ttorney-G eneral v . Cozens 9.

[ W lteyewardene  -J.— W h ere  is the ev id en ce  th at defen d an t sat and 
v o ted  in C ou n cil? ]

T h e co p y  o f  th e “  H an sard  ”  p rod u ced  (P 3 ) is ev id en ce  o f  that—  
section  78 o f  the E v id e n ce  O rdinance. "  P roceed in gs ”  in clude the 
fact that defen dan t sp oke and voted  in C ouncil- See section s  57, 
78 and 79 o f  the E v id en ce  O rdinance and “  The E n g lish m a n " L td . v. 
Lajpat Rai 10. F urther, there w as n o suggestion  at th e tria l th at defendant 
w as im personated  in C ou ncil. T h e  on us o f  p ro o f is on  th e d efen dan t as 
regularity o f  proceed ings is  presu m ed — section  114 o f  the ev iden ce 
O rdinance.

IL  T'- Perera, K .C ., in  rep ly .— T h ere is n o repugn an ce betw een  the 
P rescrip tion  O rdinance and th e O rder in C ou n cil as the C ey lon  L eg isla tu re  
leg islates under pow ers con ferred  on  it  b y  th e K in g— M egh Raj et al. v. 
Allah Ralchia et a l 11. T he P rescrip tion  O rdinance is o f  w ide scop e  and 
applies to  every  ap p lication  fo r  relie f— D odwell & Co. v . John  12. “  Cause
o f  action  ”  m u st b e  d istingu ished  from  “  right o f  action  ” . T h e  cases 
c ited  for  pla intiff deal w ith  p riority  and d ecide  th at th e  right o f  action  
attaches to som e particu lar p la in tiff w hen  h e com es  in to  C ourt. T h ey  

•do n ot deal w ith  “  cau ses o f  a ction  ”  fo r  pu rposes o f  prescrip tion . A  
•cause o f  action  is w hat g ives a person  a right to  com e  in to  C ourt. U nder

1 (1913) 3 K . B. 706 at p . 734.
2 (1763) 3 Burr. 1423.
3 (1753) 3 Bro. P . C. 527.
* (1917) 33 T. L. R. 383.
6 (1883) 8 A . C. 354.
•* (1931) 33 N . L. R . 291.

7 L. R. (1876-7) 2 G. P . D. 469.
8 (1908) 2 Ch. 240 at p. 247.
9 (1934) 50 T. L. R. 320 at p. 321.

19 (1910) I . L. R. 37 Calcutta 760.
11 (1942) 29 A . I . R. (Federal Court) 27.
12 (1918) 20 N . L. R. 206.
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th e  C ivil P rocedure C ode the C ourt can  re je c t a p la in t if  n o  cause o f  
action  is d isclosed. Therefore th e  cause o f  action  m u st exist before 
p la int js  filed. O n th e  question  o f  “ know ledge ” , th e cases c ited  for  the 
plaintiff have no application  to  the fa cts  o f  the present case.

Cur. adv. vult.

O ctober 12, 1945. W ueyewardexk J .—

This is an action filed  under A rticle  11 o f  the C eylon  (S tate  C ouncil) 
Order in  C ouncil, 1931, fo r  th e recovery  o f  R s . 12,500 as pen alty  due 
from  the defendant.

T h e defendant is a B arrister-a t-L aw  and u D octor  o f  P h ilosophy o f the 
L on d on  U niversity . In  1934 the defendant agreed to  lecture tw o hours 
every w eek as a V isiting L ectu rer  at the U niversity  C ollege, C olom bo, 
and w as paid  a fee  o f R s . 10 per  hour. H e  continued to  d e liver those 
lectures up  .to F ebruary  29, 1936.

T he defen dan t and a m ed ica l m an, D r. C oorey, stood  as candidates 
for the C olom bo S outh  seat at the State  C ou n cil E lection  held  on  February- 
22, 1936. H e  polled  about 2 ,000  votes m ore than D r. C oorey  and w as 
declared to  b e  du ly  e lected . D r :-C o o re y , thereupon, filed a petition  under 
the Ceylon  (S tate  C ou n cil E lection s) O rder in C ouncil, 1931, to  have the 
e lection  o f  the defendant declared  null and vo id  on  the ground that he 
w as a V isiting  L ectu rer  at t h e . U n iversity  C ollege a t the tim e o f his 
e lection  and w as thus disqualified for e lection  as a m em ber. B y  his 
ju dgm en t dated Ju ly  16, 1936 (vide (1936) 41 N ew  L a w  R eports 121), 
the E lection  Judge— M r. Ju stice  Akbar— “  determ ined  ”  the defen dan t’ s 
e lection  to  be  null and vo id  and certified  that “  determ ination  ”  to  the 
G overnor under A rticle  75 o f th e C eylon  (S tate  C ou n cil E lection s) 
O rder in C ou ncil, 1931.

On Ju ly  17, 1936, the p la in tiff’s P roctors filed in the D istr ict C ourt o f 
C olom bo, a stam ped pap er X X  in the form  o f a p la in t (a) stating that 
“  the defendant sat and v oted  in  the State C ou n cil know ing and having 
reasonable grounds for  know ing  that h e  w as disqualified and thereby 

becam e liable to  pay a pen alty  o f ”  R s . 12,500 bu t ( b) restricting his claim  
to  Rs. 1,000.

S even  years later, the plaintiff filed w hat is referred to in the proceed ­
ings o f  the D istr ict C ourt as an “  am ended p la in t ”  claim ing the entire 
pen alty  o f R s . 12,500.

A t the trial the p la intiff proposed, am ong others, the follow ing 
issue”. —

“  D id  the d efen d an t betw een  F ebruary  22, 1936, and Ju ly  17, 1936, 
sit a n d /o r  v ote  in  the State C ouncil know ing or having reasonable 
grounds for know ing th at h e is d isqualified by  the State C ouncil O rder 
in C ouncil fo r  so sitting  or voting  or th at his seat had becom e vacan t?

T h e  defen d an t’ s C ounsel stated  that the w ords “  or his seat had becom e  
vacan t ”  shou ld  be deleted , as the p la intiff did not cla im  th e penalty  
either in th e  “  p la int ”  or “  the am ended  p la in t ”  on  the ground th at the 
pla intiff sat o r  v oted  w hen  h e kn ew  or had reasonable grounds to  know  
th at h is sea t h ad  b ecom e  vacan t. T h e  D istrict Judge, how ever, accepted  
the issue as proposed by  th e plaintiff.
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T h e on ly  ev id en ce  p la ced  b y  th e p la in tiff before  th e C ourt w a s : —

(a )  a c o p y  o f  th e ev id en ce  g iven  b y  the defen d an t at th e E le ct io n
P etition  In q u iry  (m arked  P i ) ;

(b) a co p y  o f  th e ju dgm en t in  th e E lect ion  P e tition  In qu iry  (m arked
P 2 ); and

(e ) “ a c o p y  o f  the H an sard  ”  from  M arch  17, 1936, to  A u gu st 26, 1936, 
(m arked  P 3).

T h e d efen d an t’s  C ou n sel ca lled  n o ev iden ce .

T h e D istrict Ju d ge  en tered  ju d g m en t for  p la in tiff fo r  E s . 9 ,500 , as 
accord ing  to  P 3  th e defen d an t h ad  sat or v o ted  on ly  on  n ineteen  days, 
v i z . : — fou r days in  M arch , e igh t days in  M a y  and seven  days in  J u n e . 
T h e  present appeal is preferred  against th at ju d g m en t.

T h e m ain  questions argued a t the h earing  o f  the appeal w e r e : —

(1) H a s  the pla intiff p roved  th at th e d efen dan t sa t or v o ted  on  th e
n ineteen  days or an y o f  th em  in  resp ect o f  w h ich  he has been  
aw arded a pen alty  o f  K s. 500 per  day  ?

(2) W a s  the defen d an t d isqualified  w ith in  th e  m ean ing  o f  A rticle  11
or  w as th e seat v a ca n t on  an yone o f  th ose d ays?

(3) I f  the defendant sat or v oted  on  th ose  days d id  h e d o  so know ing  o r
having  reasonable grou nds to  k n otf th a t he w as d isqualified  o r  
the sea t w as va ca n t?

(4) I s  plaintiff ’s c la im  p rescribed ?

P 3  w as the on ly  ev id en ce  su bm itted  b y  th e p la in tiff in  p roo f o f  th e 
fa c t  that the defendant sat or v o te d  on  n in eteen  days betw een  M arch  17, 
1936, and Ju n e 26, 1936. P 3  is a b ou n d  v o lu m e  o f  1226 p rin ted  pages. 
This has obviously- been  b ou n d  b y  som e private  indiv idual. On th e 
cov er  o f  the bou n d  v o lu m e appears th e legen d  “ C ey lon  H ansard  1, 1936” . 
I t  does n ot even  show  th at it  has been  prin ted  b y  the G overnm ent 
P rinter. I t  w as n ot p rod u ced  b y  any official o f  th e State C ouncil, 
b u t w as tendered b y  th e p la in tiff ’s C ounsel. N ow  section  78 o f th e  
E v id en ce  O rdinance rea d s : —

‘ 'T h e  fo llow in g  p u b lic  d ocu m en ts  m a y  b e  proved , as fo l lo w s : —

(2) the proceed ings o f  th e  L eg is la tu re : —

(i) b y  the m inutes o f  th at b o d y , or

(ii) b y  published  O rdinances o r  abstracts, or

(iii) b y  cop ies purporting  to  b e  prin ted  b y  order o f  G overn m en t ” .

C learly  P 3  does n o t com e  under section  78 (2) (i) o r  section  78 (2) (ii). 
I t  can n ot com e under section  78 (2) (iii), as th ere is n oth ing  to  sh ow  th at 
it is a co p y  “  purporting  to  be  prin ted  by  order o f  G overn m en t ” . E v en  
if  P 3  is regarded as fa llin g  u nder section  78 (2) • (iii) o f  the E v id e n ce  
O rdinance, it w ill b e  o n ly . ev id en ce  o f  th e proceed ings o f  th e L eg isla tu re . 
Such  a co p y  can n ot b y  itse lf  p rove  th at th e defen d an t sat o r  v o ted  in the 
S tate  C ou n cil on  th e  days in qu estion . T h at shou ld  h ave  been  p roved  
b y  the ev iden ce o f  a  w itness, fo r  in stance, an official S tenographer, to  the 
effect th at he saw  the d efen d an t w h o w as kn ow n  to  h im  sitting  or votin g
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in the State C ouncil (v ide Tranton v . Astor  *). I  w ould  in th is connection
refer to  sections 74, 76, 77 and 80 o f  the E v iden ce  O rdinance. -Section 
74 (a) (iii) declares records o f  C ourts to  b e  pu blic  docum ents and sections 
76 and 77 provide for  certified cop ies being produced  in p r o o f  o f  the 
con ten ts o f  a  record- Section  80 then  proceeds to  e n a c t :—

“  W h enever any docum ent is produced  before any Court purporting 
to  be a record or m em orandum  o f  the evidence . . . .  given by  
a w itness in  a ju d icia l proceeding  . . . .  in accordance with 
la w  and purporting to  be signed . . . .  the Court shall presum e : —

(i) th at the d ocum ent is gen u in e ;
(ii) that any statem ents, as to  the circum stances under w hich  it was

taken, purporting to b e  m ade by  th e persons signing it, are true; 
and

(iii) that such evidence . . . .  w as du ly  taken. ”

I t  has been  held  both  here and in Ind ia  that w here it is sought to  prove 
th at a person  gave  certa in  ev iden ce in  an earlier judicia l proceeding it is 
not su fficient to  produce th e record  o f  that case, bu t there should be 
som e in dependent ev iden ce  to  show  that th e person w ho gave such 
evidence is the person  against w hom  it is sought to  be proved  [v ide 
Queen-Em press v. Durga Sonar 2 and The King v. Sirimana * ]. A  co m ­
parative study o f  those sections o f  th e E v iden ce  O rdinance leaves no 
doubt that if  such  ev iden ce is necessary in the case o f judicia l records it 
b ecom es doubly  necessary  in the case o f  cop ies m entioned  in section  78 
(2) (iii). T h e decision  in “  The Englishman  ” , Ltd. v. Lajpat Rai 4 w hich 
was c ited  b y  the p la in tiff ’s C ounsel does not m ilita te  against the v iew  I  
have expressed. In  that case the question  arose w hether b y  producing a 
volum e o f  H an sa rd ’s R ep orts  o f  Parliam entary  D ebates the defendant 
cou ld  prove that a certain  statem ent m ade in the “  E nglishm an  ”  w ith 
regard to  the alleged seditious activities o f  M r. L a jp a t R a i w as m erely  a 
repetition  o f  w hat had been  said in the B ritish  Parliam ent. H arington  
•J. thought it cou ld  on ly  be p roved  b y  calling the reporter or obtaining 
his evidence on com m ission . W ood ro ffe  J . -thought the deportation  of
M r. L a jp a t R a i w as a m atter  o f  public  h istory w ithin  the m eaning o f  
section  57 o f  the Indian  E v id en ce  A ct  and th e H ansard  m igh t be used as 
an appropriate book  o f  reference. I  am  unable to  invest the com m bn- 
p lace  fa c t o f  the defendant sitting in  the State C ou n cil w ith  the im ­
portance o f  “  a m atter o f  pu blic  h istory  ” . I  h o ld  th at the plaintiff has 
failed to p rove  that the defendant sa t or v oted  on  anyone o f  the nineteen 
d a y s  referred to  by  p la in tiff’s Counsel.

T h e  second question  requires a carefu l consideration  o f A rticles 8, , 9, 
10. 11 and 15 o f  the C eylon  (S tate  C ouncil) O rder in Council.

A rticle  8  says th at every  person  n ot disqualified under A rticle 9 shall 
be  qualified  for  e lection  if  h e is qualified  to  b e  registered as a  voter  and is 
a ctu a lly  so registered or, if h e is n ot so registered, h is non-registration  as

1 (1917) 33 Times Law Reports 333 at 335.
* (1885) Indian Decisions (New Series) 11 Calcutta 580. 
3 (1925) 7 Ceylon Law Recorder 7.
* (1910) Indian Law Reporter 37 Calcutta 760.
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a  qualified  v o ter  is  due to  som e u navoid able  c ircu m stan ces . T h e  re levant 
p a r t s 'o f  A rtic le  9  m a y  b e  w ritten  as fo l lo w s :—

A . N o  person  shall b e  cap a b le  o f  being  e lected  . . . .  as a
m em b er  . . . .  wh o  . . . .  h o ld s or e n jo y s

........................... any  con tra ct . . . .  m ade . . . .
w ith  . . . .  any  person  fo r  o r  on  a ccou n t o f  th e  p u b lic  serv ice .

B .  N o  persou  sh all b e  cap a b le  o f. . . . s itting  o r  v otin g  in  th e  
- C ou n cil ns an  e le c ted  . . . .  m em b er  . . . .  w h o

h o ld s  o r  en joys . . . .  any  con tra ct
. . . . m a d e  . . . .  w ith  . . . . . .  any person
for o r  on  a ccou n t o f  th e p u b lic  serv ice .

C learly A  does n ot refer to  a person  w h o  en ters in to  a con tra ct a fte r  
h is e lection . I t  is equ ally  c lear  th a t  A  d oes ^not m a k e  a person  w h o  h e ld  
a con tra ct before  th e  e lection  an d  ceased  to  h o ld  it  b e fore  the e lection  
in capab le  o f  be ing  e le cted  as . a m em b er . I n  o th er w ords A  refers on ly  to  
a person  w h o  is e le cted  during -the tim e h e h old s a  con tra ct . C on seq u en tly  
I  hold  that th e on ly  in terpretation  th at co u ld  b e  p la ced  con s isten tly  on  
B  is th at it  m akes a person  in ca p ab le  o f  s itting  or v o tin g  as a  m e m b e r  
during -the tim e h e h old s a con tra ct . T h is  in terpretation  o f  A rtic le  9  
brings it in to  h arm on y  w ith  section  1 o f  22 G eorge  I I I  C h ap ter 45 w hich  
r e a d s : —

■' A n y  person  w ho shall . . . .  h o ld  or e n joy  . . . .  a n y  
con tra ct . . . .  m a d e  . . . .  w i t h .......................... th e C o m ­
m issioners o f  H is  M a je s ty ’ s T reasury  . . . .  or  w ith  any  o th er  
person  . . . .  fo r  o r  on  a ccou n t o f  th e p u b lic  serv ice  . . . .  
shall be  in capab le  o f  be ing  elected ,, or  o f  sittin g  or v otin g  as a m em b er  
. . . . during th e t im e  th at h e  shall . . . .  h o ld  or en joy
any su ch  contract- . . . .

N o  d ou bt, A rticle  9 o f  ou r O ld er  does  n o t con ta in  the w ords “  during 
the tim e th at h e shall. h o ld  or e n joy  any su ch  co n tra ct ”  fou n d
in the E n g lish  section . T h ose  tv^erds h ad  to  b e  in serted  in  th e E n g lish  
section , as th a t  section  refers a t th e beg in n in g  to  a  person  “  w h o  shall 

. . h o ld  or en joy  . . . .  any con tra ct ” , as otherw ise that 
section  m a y  have in va lida ted  even  th e e le ction  o f  a person  w h o  h ad  a 
con tra ct w h ich  term inated  m on th s b e fo re  th e  e lection . I  th ink  A rtic le  9  
con v ey s  th e sam e m ean ing  as the E n g lish  section  b y  su bstitu tin g  th e  
w ords “  w ho . holds or  enjoys ”  fo r  ”  w h o  shall . . . .
hold  or en joy  ”  fo llow ed  b y  “  during th e tim e h e shall . . . .  h o ld  
or en joy  . .

A rtic le  10 en acts th at “  e x ce p t  for  th e pu rpose o f  e lectin g  th e  Sp eaker 
. . . n o  m em ber . . . .  shall sit or v o te  . . . .  until

h e shall have taken and su bscrib ed  . . . .  th e  oath  o f  a llegiance 
or . . . .  an affirm ation

F o r  th e  reasons g iven  b y  m e  I  h o ld  th at w h en  A rtic le  11 speaks o f  
persons “  d isqualified  b y  th is  O rder for  sitting  o r  v o tin g  ” , it  refers on ly  
to  persons w h o  sit or v o t e : —

(a) w ith ou t tak ing the oa th  as requ ired  b y  A rtic le  10, or
(\b) w hile  h old in g  o r  en joy in g  a con tra ct, or
(c ) w hile d isqualified  in  any o th er w a y  under th e Order.
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E v e n  i f  the • defen dant sat or v o ted  on  any  on e o f  th e nineteen  d ays 

referred to  above , h e  w ou ld  n ot be  a  person  w ho sat or v oted  w hile 
d isqualified Ijy th js Order fo r  so sitting or v otin g  ” , as he ceased  to -b e  a 
V isiting  L ectu rer  a t th e  U n iversity  C ollege som e days before  th e fo rm a l 
open ing o f  the State  C ou n cil. I  m a y  add that th is v iew  derives som e 
su p p ort from  “tw o  decisions in  th e K in g ’s B e n ch  D ivision .

In Forbes v. S a m u el1 S crutton  J . s a id :—

“  T h e  ground o f  th is (th e p la in tiff's) ob jection  was that, as the 
d efen d an t’s e lection  w as declared  v o id  as soon  as h e becam e interested 
in  the first con tract, h e  w as votin g  w hen  n ot a m em ber. M y  attention , 
how ever, w as n ot ca lled  to  any statute under w hich  he w as liable to  a 
pen alty  fo r  votin g  w hen ' n o t a m em b er  if h e  d id  n ot h o ld  a public  
con tra ct a t th e tim e o f  v o tin g ; and in m y  opin ion  th e statute (22 G eorge 
I I I  C hapter 45) on- w hich  the action  is based does n ot im pose such  a 
liability  ” .

In  Tranton v . Asto'r (supra) L o w  J . sa id : —

“  T h e m ere fa c t that h e m igh t have v acated  h is seat was n o t enough 
to  entitle  the p la intiff to  recover  as th e  penalties do n ot attach  for 
sitting • or votin g  w hile d isqualified  b u t for  sitting or voting  w hile 
executing , h old in g  or en joy ing  a con tra ct

There rem ains the con n ected  part o f  the question  to be  considered—  
w hether th e defen dant sat or v o ted  after the seat becam e vacant.

A rticle  15 refers to  the v a c a t io n .o f  seats in  the C ouncil and the relevant 
portion  o f  th at A rticle  reads as fo llo w s : —

“  T h e seat in the C ou n cil o f  an e lected  . . . .  m em ber shall 
b ecom e  v a ca n t: —

1 (a) u pon  his d e a th : or
(b) if  . . . he shall resign ; or
(e ) if he shall b ecom e  incapable  o f  sitting  or votin g  as a m em ber by  
3  reason  o f  any  o f  the provisions o f A rticle  9 ; or 

(<i) . . . .  or
(e ) if h is e lection  shall be  vacated  or m ade void  b y  reason o f  the 

com m ission  o f  any corrup t or illegal practice  or b y  reason o f 
the. declaration  certificate  or report o f  an E lect ion  Ju d g e ; or 

. ( / ) • •  • ■ or
( ? ) . . . . .  or
w v ................... ”

T h e c ircu m stan ces cau sin g a v acan cy  u nder A rticle  15 (e) are those 
con tem p la ted  b y  A rticles 73, 74, 78 and 79 o f  th e  C eylon  (S ta te . C ouncil 
E lection s) O rder in  C ou n cil; T here is n o d ou b t th at th e d efen d an t’s 
sea t becam e vacan t under A rticle  15 (e) w hen  the E lect ion  Judge certified 
h is  “  determ ination  ”  to  th e G overnor on  Ju ly  16, 1936.

D id  th e  defen d an t’ s seat becom e  vacan t on  an  earlier date under any 
o th e r  paragraph o f  A rticle  15? T h e on ly  oth er paragraph th at m a y  have 
to  b e  considered  is paragraph (c ). I  d o  n ot th ink th at paragraph applies 
t o  the defendan t. T h at paragraph, like all o th er paragraphs, refers to

1 (1913) 3 King's Bench 706.
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som eth in g  h appen in g  a fter  .the e lection . T h a t paragraph  requ ires 1 th at 
“  h e shall b e co m e  in capab le  an d  th at th e  in ca p acity  sh ou ld  b e   ̂ b y  
reason  o f  any o f  the provision s o f  A rtic le  9  N ow , as I  exp la ined  
earlier , in  th e  ju d g m en t, th e  fa c t  th a t  th e  d efen dan t fu n ction ed  as a- 
V isitin g  L e ctu re r  on  F ebru ary  29, 1986, d id  n o t m a k e  h im  in capab le  o f  
sitting  or v otin g  in  th e S ta te  C ou n cil w h ich  w as op en ed  som e d a ys 
afterw ards. I  w ou ld , th erefore , h o ld  th at th e d efen d an t d id  n o t  sit o r  
v o te  a fter h is seat b eca m e  vacan t.

I  am  aw are th at th e  in terpretation  o f  th e  A rticles  m en tion ed  ab ove  is 
n ot free  from  d ou bt, b u t I  th in k  th e  in terpretation  I  h ave  g iven  js in 
con form ity  w ith  the p rin cip le  ad op ted  in  D ickenson v . F le tc h e r 1 and 
JRemmington v. L a rch in 2. In  th e 'fo r m e r  case  B r e tt  J . sa id : —

“  T h ose  w h o  con ten d  th at th e  p en a lty  m a y  b e  in flicted , m u st sh ow  
th at th e  w ords o f  th e  A c t  d is tin ctly  en a ct th a t i t  shall b e  in curred  
under th e presen t c ircu m stan ces . T h ey  m u st fa il, i f  th e  w ord s are 
m erely  equ ally  cap a b le  o f  a con stru ction  th at w ou ld , and  on e th at 
w ou ld  n ot, in flict th e p en a lty  ” .

I  co m e  n ow  to  th e th ird  qu estion  argued be fore  us. T h e  d efen dan t 
kn ew  th at he w as a V is it in g  L e c tu re r  a t the U n iversity  C ollege up  to  
F ebru ary  29, 1936. I f  th at fa c t  d isqu alified  h im  fo r  sitting  or v otin g  as 
a m em b er  or rendered h is sea t v a ca n t w ith in  the m ean ing  o f  A rtic le  11, 
cou ld  it  n o t be  said th at h e h ad  th e kn ow led ge  co n tem p la ted  b y  that 
A rticle , th ou gh , in fa c t, th e d efen d an t m ig h t h av e  h e ld  th e  v iew  th at h is 
hold ing  th e  p o s t o f  L e ctu re r  d id  n ot d isqu alify  h im  fro m  be in g  e le cted  
as a m em b er?  M y  broth er and I  h o ld  som ew h a t con flictin g  v iew s on  
this qu estion , and I  d o  n o t, th erefore , p rop ose  to  dea l w ith  th is m atter, 
as th e  appeal cou ld  b e  d ec id ed  on  th e  p o in ts  on  w h ich  w e agree.

F o r  a  decision  o f  th e  issu e o f  p rescrip tion  it is n ecessary  to  determ ine—
(а) w hen  the p la in t w as fie ld  ;
(б ) w hen  th e cause o f  action  accru ed  to  th e  p la in tiff, and
(c ) w hether there is any lega l en a ctm en t fix ing  the p eriod  o f  lim itation  

for  actions under A rtic le  11.

On J u ly  17, 1936, th e  p la in tiff ’ s P roctors  filed  tw o  d ocu m en ts  (i) a 
stam ped  paper m arked  X X  in  th e  fo rm  o f  a p la in t fo r  a c la im  o f  R s . 1,000 
against th e d efen d an t and (ii) a m o tio n  asking fo r  leave  “  to  p rosecu te  ”  
th e action  “  in term s o f  section  11 (2) o f  th e  O rder in  C ou n cil ” . W h e re  
a person  has to  obta in  lea ve  o f  C ou rt fo r  th e in stitu tion  o f  an  action , 
th at person  has to  su bm it, to  C ou rt a sta tem en t g iving  fu ll particu lars o f  
th e cla im  so  as to  en able  th e C ou rt to  d ec id e  w h eth er leave  sh ou ld  b e  
granted . I t  is usual in  su ch  and sim ilar cases fo r  p ractition ers in our 
C ou rts to  file a  d ra ft p la in t as su ch  a d ra ft p la in t w ou ld  set ou t con cise ly  
all th e in form ation  requ ired  b y  th e Ju d g e . I  w ou ld , th erefore , regard X X  
as such  a d ocu m en t and I  find  additional reason  fo r  th is  v iew  in  th e 
fa cts  (a) th a t th e m otion  filed  on  th at d a y  d id  n o t con ta in  any allegation  
w ith  regard to  th e  filing  o f  a p la in t on  th a t day, and (b) th a t th e  first 
clau se in  the p rayer o f  X X  asked fo r  lea ve  in term s o f A rtic le  11 (2) and 
su ch  a clause shou ld  n o t fin d  a p la ce  in  th e p la in t.

1 (1873) Law Reports 9 Common Pleas 1.1 (1921) 3 King’s Bench 404.
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O n th e  papers being  su bm itted  to  h im  on  J u ly  20 , 1936, M r. £rosejbte- 

T h am biah  w h o  w as th en  A ctin g  D istr ict Ju dge m ade an order t o ' the 
e ffe ct  th a t th e  application  fo r  leave shou ld  b e  supported . O n .the dame 
d a y  th e  P roctors filed  another m otion  fo r  raising th e  c la im  from  R s . J,000 
to  E s . 12,500. M r. C rosette-T h am biah  m a d e  an  endorsem ent on  that 
m otion  referring to  th e order he h ad  already m ade on  th e previous 
m otion . O n Ju ly  29, 1936, h e  a llow ed both  th e applications after 
hearing C ounsel. I t  is, therefore, c lear that n o  p la in t cou ld  h a v e  been  
filed  b efore  Ju ly  29, 1936. D r . D ias  B andaranaike, th e D istr ict Judge 
w ho heard the case, h eld , how ever, th at certain  entries appearing in the 
record  p roved  th at M r. C rosette-T h am biah  a ccep ted  d ocum ent X X  as a 
p la int on  J u ly  29, 1936, soon  after he allow ed the tw o  applications.

* D r. D ias B andaranaike reached  th is  decision  for th e  follow ing reason s: —

(a) the initials o f  M r. C rosette-T h am biah  appear against th e am endm ent
o f  clau se 2  o f  th e prayer in  X X  raising th e  c la im  from  R s . 1,000 
to  R s . 12,500.

( b)  th e  in itials o f  M r. Crosette-Tham biah. appear ju st be low  th e ty p e ­
scrip t, “  P la in t accep ted . S u m m ons to  issue on  . . . i ”
appearing on  X X .

N either (a) nor (p) has b een  dated  and it  is n ot, therefore, possib le to 
sa y  w hen  M r. C rosette-T h am biah  in itialled  th e d ocu m en t in  these p laces. 
I t  is not u nlikely  that h e w ou ld  have initialled the am endm ent referred 
to  in (a) above shortly  a fter h e  a llow ed the am end m en t in  order to 
id en tify  the cla im  w hich  h e perm itted  the plaintiff to  sue for. T h at this 
in itialling and c o r r e c t io n . werS n ot in ten ded  as an am endm ent o f  an 
a cce p te d  p la int is born e ou t b y  the follow ing fa c ts : —

(a) H e  d id  n ot strike ou t the w ords in paragraph 7 o f  X X , “  bu t the
plaintiff restricts h is  c la im  to  R s . 1,000 ” .

(b) H e  d id  n ot alter th e figures in paragraph 8  w hich  alleges that
“  there is  n ow  du e an d  ow ing from  th e defendant to  th e plaintiff 
th e  said  sum  o f R s . 1,000.

(c ) H e  d id  n ot d elete  clause 1 o f  the prayer asking for leave to  sue the
d efen dan t w h ich  w ou ld  have no p lace  in  th e p la in t w hich  had 
to  b e  filed  a fter obtain in g leave o f Court.

I t  appears to  m e  m ost u nlikely  th at M r. C rosette-T ham biah  w ould  
h a v e  accep ted  X X  as a p la in t on  Ju ly  29, 1936. H e  knew  that on  th at 
d a y  itse lf h e had auth orized  th e increase o f  the cla im  from  R s . 1,000 to  
R s . 12,500 and m a d e  w ith  his ow n hand an am end m en t p robably  on that 
day  itse lf in  clause 2 o f  the prayer in X X . H e  w ould  have know n ,' there­
fore, th a t X X  d id  n ot bear the stam ps required for a pla int in a cla im  o f  
R s . 12,500. I t  is d ifficu lt to  be lieve  th at h e w ould  have in those c ir ­
cu m sta n ces  accep ted  an u nderstam ped paper as a pla int. M oreover, 
i f  h e  d id , in  fa c t , a cce p t  X X  as a p la in t th ere is n o explanation  for  his 
fa ilure to  g ive  a returnable date for  the su m m ons. I t  will b n  rem em bered  
th a t  th e ty p e -scr ip t he in itialled  r e a d :— “  P la in t a ccep ted . Sum m ons 
to  issue returnable on . . . ” . T h ough  th e  Ju dge initialled it, no
d a te  w as m en tion ed  as .the su m m on s returnable date. I  am  inclined  to  
th ink  th at th is in itialling w as p roba b ly  done on  J u ly  20, 1936, for 
id en tify in g  X X  w hen  it w as su bm itted  to  h im  w ith  the first m otion  for
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obtain ing* h is  lea ve  to  file  an  a ction , and  h e , th erefore , refra ined  righ tly  
from  g iv ing  on  th at occasion  a returnable date for  th e  su m m on s. T h is 
is supported  b y  th e  first en try  m a d e  on  the jou rn a l sheet an d  in itialled  
by  th e  J u d g e  on  J u ly  20, 1936. T h a t-e n try  cou ld  n o t  h ave  been  signed 
by  th e J u d g e  before  h e  in itialled  X X  ju s t  b e low  th e ty p e -scrip t.

T h e 'd e f ic ie n c y  o f  stam p  d u ty  w as m a d e  g ood  on ly  on  Ju n e 3, 1943. 
W h at has been  referred to  in th e  proceed in gs o f  th e D istr ict C ou rt as an 
am ended  p la in t w as filed  on  Ju n e  16, 1943, and the C ou rt issued su m m ons 
on the d efen d an t fo r  th e first tim e on  Ju n e 28, 1943.

I  am  Unable to  in fer  from , th e  ab ove  fa c ts  th at a p la in t in the action  
w as filed or a ccep ted  b y  M r. C rossette-T h am biah  on  J u ly  29, 1936. T he 
trial Ju d ge  has th ou gh t it  possib le  to  h o ld  th at X X  .was a ccep ted  as a 
p la in t in  Ju ly , 1936, by  th e aid  o f  th e  presu m p tion  perm issib le  under 
section  114 o f  th e E v id en ce  O rdinance “  th a t official a cts  have been  
regularly perform ed  ” . I  d o  n ot th ink th at the p la in tiff co u ld  invoke, 
the aid o f  such  a p resu m ption  in  the circu m stan ces  o f  th is  ca se  [v id e  
Narendru Lai Khan v . Jogi-hari * ]. I t  appears to  m e  fu rth er th at the 
decision  o f  th e  tria l Ju d ge  o n  th is  m a tter  cou ld  be reach ed  on ly  by  hold ing  
that there w as som e la i it y  on  the p art o f  M r. C rossette-T ham biah . I t  is 
the du ty  o f  every  o fficer  w h o rece ives a sta m p ed  d ocu m en t liable to  stam p 
du ty  to  exam ine th e d ocu m en t to  see if  it is p roperly  stam p ed  (vide 
sections 32 and 33 o f  the Stam p O rd inance). M oreover, section  46 (2 ) 
(h) o f  th e  C ivil P roced u re  C od e  en acts  th at “  w hen  the p la in t is w ritten  
upon paper insu fficiently  stam p ed  and the p la in tiff on  being  requ ired 
by  th e C ourt to  supply  th e requ isite stam ps w ith in  a tim e to  be  fixed  b y  
the C ourt fails to  do so . . . . th e  p la in t shall b e  re jected  ” . T o
hold  that M r. C rosette-T h am biah  a ccep ted  X X  as a  p la in t w ou ld  
necessarily  m ean  th at h e  fa iled  to  fix  a date for the pla in tiff to  supply  the 
requ isite stam ps, though , apart from  the exam in ation  requ ired  by  the 
S tam p  O rdinance, h e w as w ell aw are th at the paper w as u nderstam ped. 
T h e burden, therefore rested  on  the p la in tiff and not on  the d efen dan t, as 
held  by  the trial Ju dge, to  prove  th e  date o f  filing the plaint, in  th is case, 
l i e  led  n o ev id en ce  w hatever, and I  h o ld  th at a p la in t w as filed  o n ly  w hen  
th e  “  am ended  pla int ”  w as filed  on  .Tune 16, 1943.

W h en  did the cause o f  action  accru e  to  the p la in tiff ? I t  is argued  
on his beh a lf th at the cau se  o f  action  in ' resp ect o f  a penal action  accrues 
to  a party  on ly  at the tim e w hen  that, party  files a p la in t and th e p la in tiff's  
C ounsel relied on  Forbes v. Sam uel (supra) and the earlier cases referred 
to  in that decision .

T h e pen alty  is created  by  sub-paragraph  (1) o f  A rticle  11 w hich  states 
m erely  the liability  to  p a y  a p en a lty . I f  th ere is on ly  th at sub-paragraph , 
th e C row n a lone cou ld  re cov er  th at p en a lty , as it  is w ell settled  la w  th at 

n o m an can  sue for  th at in w hich  he h as n o  in terest and a  com m on  
in form er can  have no in terest in  a p en alty  o f  this nature un less it  is 
expressly  or by  som e su fficient im p lica tion  g iven  to  h im  by  statute  ”  
[v id e  Bradlaugh v. Clerk 2] .  W e  h ave , th en , sub-paragraph  (2) o f  A rtic le  
11 w hich  en a c ts : —

“  T h e pen alty  im p osed  b y  th is A rticle  shall be recoverab le  in th e  
D istrict C ourt o f  C o lom b o  b y  any person  w h o  shall sue for  the sa m e ;

1 (1905) I .  L. R. 32 Cal. 1107. * (1883) 8 Appeal Cases 354.
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provided  th at n o person  shall bring an action  for  the recovery  o f  any 
su ch  pen alty  w ith ou t first obtain ing le a v e  from  the D istrict Ju d ge  of 
the C o u r t ..........................”

1 interpret th at sub-paragraph as g iving  a com m on  in form er an  interest 
in  th e pen alty  and th en  settin g  up  a specia l Court and a specia l procedure 
for the recovery  o f  th e pen alty . H e  h as th e right given to  h im  by  the 
Article and he is to ld  w here h e shou ld  file his action  and w hat procedure 

h e should  fo llow . I  am  unable to  read that sub-paragraph as stating 
th at' th e in terest in  the pen alty  is  given  to  a com m on  in form er if and when 
he files his p la in t in  the D istrict C ourt o f  C olom bo. I f  that con tention  is 
6ound, it w ill n ot b e  possib le for  a  com m on  in form er to  file a  plaint 
d isclosing a  cause o f  action  and th e p la int w ill have to  be  re jected  under 
section  46 o f  the C ivil ’ P rocedu re  C ode. I  d o  not th ink th e  authorities 
relied on  b y  th e  p la in tiff’ s C ou n sel establish the proposition  p u t forw ard 
by  h im . In  th ose cases th e  Courts w ere concerned  w ith  the question  
w h ich  o f  th e  tw o  com m on  in form ers w h o  had  sued for  a penalty  was 
en titled  ,to priority  over  th e other. I t  w as h eld  th at the com m on  
in form er w h o  had  obta in ed  the previous w rit d id  .not lose his priority, 
e v e n -th o u g h  th e subsequent, c la im an t obtained  judgm en t earlier, “ by  
th e accidents o f  legal procedu re ” . I t  is true that in som e o f  th ose  cases 
the language u sed is su ch  that w hen  read apart from  th e con text it 
conveys , th e  idea  that, th e  right t o  the penalty  b ecom es vested  in  the 
com m on  in form er on ly  w h en  h e com es to  C ourt. T his, how ever, w as n ot 
th e m eaning in ten ded  to  be  con v eyed . I  find  that in  the very  case 
Forbes i)\"Sam uel (supra) S crutton  J . paraphrases the sentence, in  an 
earlier case ,— “  on  filing an in form ation  th e  in form er has a  righ t to  the 
p en a lty  vested  in h im  ” — to  m ea n  th at on  filing the in form ation  the 
in form er “  secures his position  against a  later in form ant

E v en  if  one in terprets the* princip le in those E nglish  cases— that the 
partv  first com in g  to  C ou rt “  attach es ”  the right o f  action  to  h im self—  
to  m ean  th at th e cause o f  action  accru es on ly  w hen  the party com es to  
C ourt, then  th e  cau se  o f  action  in  this case accrued  to  th e  plaintiff in 
Ju ly , 1936, w h en  h e  filed  papers in  the D istrict C ourt and asked for  leave 
to  sue the respondent.

I n  any even t then  th e  plaint, has been  filed  in  th is case nearly seven  
years after th e accru al o f  th e cause o f  action .

T he C ey lon  (S ta te  C ou n cil) O rder in  C ouncil does n ot fix  a period o f  
lim ita tion  fo r  an action  under A rticle  11, bu t section  10 o f  the P re ­
scription  O rdinance e n a c ts : —

"  N o action  shall be m aintainable in  respect o f  any cause o f  action  
n o t hereinbefore expressly  p rov id ed  for, or expressly  exem p ted  from  
the operation  o f  this O rdinance, unless the sam e shall b e  com m en ced  
w ith in  three years from  the tim e w hen  such  cause o f  action  shall have 
accru ed  ” .

I t  is true that th e  P rescrip tion  O rdinance does n ot define “  action  ”  
and  “  cause o f  action  ” . T h ese  term s are, how ever, defined in  th e C ivil 
P rocedu re  C ode and an action  filed  b y  a com m on  in form er is regulated 
by  the provision s o f  the C od e  e x ce p t w here specia l provision  is m ade b y  
A rticle  11. I t  w ould  not, therefore, b e  inappropriate to  ad opt those
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defin itions in  th e presen t case . M oreover, “  a ction  ”  even  in  th e  
restricted  sen ce  in  w h ich  it  is  generally  used w ou ld  den ote  a c iv il action  
brou gh t b y  a su b je ct and co m m e n ce d  b y  w rit or p la in t (vide H a lsbu ry  a 
L a w s o f  E n g lan d , V o lu m e  1, P aragraph  1). I  w ou ld , th erefore , h o ld  th at 
section  10 o f  th e P rescrip tion  O rdinance ap plies to  p en a l a ction s filed  
under A rticle  11. I  m a y  add th at I  d o  n ot see any in con gru ity  in  m aking 
a  provision  o f  a lo ca l O rdinance like the P rescrip tion  O rdinance ap p licab le  
to  on  action  p erm itted  by  an  O rder in  C ou n cil.

T h e  P rescrip tion  O rdinance w as en acted  in  1871 by  th e G overnor o f  
C ey lon  w ith  the ad v ice  and con sen t o f  th e L eg isla tive  C ou n cil in  th e 
exercise  o f  th e  pow ers v ested  in h im  under th e E oy a l In stru ction s. 
A n  O rdinance so passed  derives its  au th ority  fro m  th e Sovereign  ju st as 
m u ch  as an O rder in  C ou n cil and w here the O rder in  C ou n cil d oes n o t 
con ta in  a con flictin g  provision  w ith  regard to  lim itation  I  d o  n ot see any 
reason  w h y  th e  P rescrip tion  O rdinance sh ou ld  n o t ap p ly  [v id e  M egh Raj 
e t al. v. AUah Rakhia et al. 1 ] .  W h e re  a lo ca l O rdinance is  n o t to  b e  m ade 
ap p licab le  to  an O rder in  C ou n cil it  is sta ted  so in  express term s as in  
section  2  (v ) o f  the In terp reta tion  O rdinance. I t  is, h ow ever, in teresting  
to  n ote  th at in  v iew  o f  th at p rovision , th e C ey lon  (S ta te  C ouncil) O rder 
in  C ouncil p rovided  in  express term s in  A rtic le  4  (3 ) th at the In te r ­
pretation  O rdinance shou ld  ap p ly  to  th at O rder in C oun cil.

F o r  th e  reasons g iven  by  m e  I  a llow  th e  ap pea l and dism iss the p la in tiff ’s 
a ction  w ith  costs here and in th e C ou rt below .

Cannon J .— I  agree.
Appeal allowed.


