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Sale of adulterated milk—Municipal by-law that City Analyst'e Certificate
shall be accepted as evidence of adulteration—Not ultra vires__Criminal
Procedure Code, s. 406 (3)—Municipal Council's Ordinance (Cap. 193). 
ss. 110 (19) (g) and 279.

Where a Municipality passed a by-law, under section 110 (19) (g)
of the Municipal Councils Ordinance, that “  a certificate signed by the 
Council's Analyst to the effect that the portion of a sample of milk sent 
to him . . . .  is adulterated shall be evidence in any court that 
the milk from which the sample was taken was adulterated . . . ’ ’ 

Held, that the by-law related to a matter of evidence and was not 
repugnant to the provisions of section 406 (3) of the Criminal Procedure 
Code and section 272 of the Municipal Councils Ordinance.

^ ^ P P E A L  against a. con v iction  by  the M unicipal M agistrate o f G alle.

S. W . Jayasuriya, for  the accused , appellant.

E . B . W ihramanayake, for  the com pla inant, respondent.

Cur. adv. vult.
Septem ber 14, 1945. K kunemax S .P .J .—

T h e  accused  w a s charged  under R id e  34 (1) and (2) o f  Chap. 21 (a) 
o f  the by-law s o f  the G alle  M u n icipality , punishable under Chap. 22 
o f  the said by -jaw s, w ith  being  the licensee o f  D airy  N o. 5, U naw atuna, 
and w ith  having  cau sed  or allow ed A . L .  D eon is, a registered vendor 
o f  his dairy, to  sell or deliver o r  carry for sale m ilk  found on  exam ination 
to  be  adulterated.

T h e principal p o in t raised in  th e appeal w as that the certificate  o f the 
C ity  A n alyst relating to  th e adulteration  w as w rongly  adm itted  in evidence 
w ith ou t the C ity  A n alyst being  called . U nder R u le  33 m ade under 
Chap. 21 (a) “ a certificate  signed by  the C ou n cil’s A nalyst to  the effect 
th at the portion  o f  a  sam ple  o f  m ilk  sent to  h im  . . . .  is adu lte­
rated shall be  ev iden ce in any cou rt that the m ilk  from  w hich  the sam ple 
w as taken w as ad ulterated  . . . ” .

I t  w as con tend ed  that th is rule is ultra vires. U nder the M unicipal 
C ouncils O rdinance, C ap. 193, section  110 (19) {g), pow er is given  to  the 
M un icipality  w ith ou t p re ju d ice  to  the generality  o f  pow ers conferred 
under section  109- to  m ake by -law s for and  w ith  respect to  “  Dairies 
in cluding  . . . .  the determ ination  o f th e deficien cy  in any norm al 
constituen ts o f  genuine milk' . . . .  o r  w hat addition  o f extraneous 
m a tter  or proportion  o f  w a ler  shall . . . .  raise a presum ption
until th e  contrary  is p roved  th at the m i l k .................... is n ot genuine or
is in jurious to  health  ” ,

M r. Jayasuriya , how ever, c la im ed  t'hat R u le  33 offends against section  
272 o f  th e  M u n icip a l C ou ncils O rdinance . (C ap. 193) w hich  states that
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“  every  prosecution  u nder th is  O rdinance . . . .  shall b e  governed  
by  the provision s o f  th e C rim inal P rocedu re  C ode H e  p o in ted  o u t 
th at under section  406 (3) o f  th at C od e  any d ocu m en t purporting  to  b e  a 
report under the hand o f  th e G overnm ent A n a lyst u pon  any m atter 
subm itted  to  h im  for  exam ination  o r  analysis or report m a y  b e  used in 
ev iden ce at a n y  trial, and th at th at section  d oes n o t refer to  a rep ort b y  
any  City A n a lyst. H e  c la im ed  th at B u ie  33 is repugnant to  th is section  
o f  the C rim inal P rocedu re  C ode.

I  d o  n o t th ink  th is argu m ent can  be su sta ined . A s I  understand th e  
m atter, R u le  33 relates to  a m a tter  o f  evidence  and  n ot to  any o f  the 
m atters governed  b y  th e  C rim ina l P roced u re  C ode. I t  is  true that 
section  406 (3) o f  th at C od e  re laxes a  ru le o f  ev iden ce, and to  th at ex ten t 
it  w as n ot open  to  the C ou n cil b y  its by -la w s to  abrogate th at section . 
B u t  I  d o  n ot th ink  section  406 can  b e  regarded as laying  dow n  any rule o f  
ev id en ce  w hich  m u st be rigidly adhered to  w ith ou t variation . I n  m y  
op in ion  R u le  33 does n ot offen d  against any o f  the provisions o f  the 
C rim inal P rocedu re C ode.

I  d o  not regard H r. Jayu su riyn ’s argum ent as sound.

T he appeal is dism issed.
Appeal dismissed.


