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1937 Present: Moseley J. and Fernando A.J. 

K A N A P A T H I P I L L A I v. K A S I N A T H E R et al. 

120—D. C. Jaffna, 10,106. 

Donation—Invalid for toant of acceptance—Right of third party to challenge its 
validity. 
Where a gift is void for want of a valid acceptance the right to challenge 

its validity is not restricted to the donor. 
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^ ^ P P E A L from a j u d g m e n t of the Distr ict J u d g e of Jaffna. 

N. Nadarajah ( w i t h h i m G. E. Chitty), for first and second defendants , 
appel lants . 

H. V. Perera, K.C. (w i th h i m Tillainathan and T._ K. Curtis), for 
plaintiff, respondent. 

Cur. adv. vult. 
N o v e m b e r 11, 1937. MOSELEY J.— 

The first and second defendants in case No . 8,607 of the Distr ict Court 
Jaffna, sued the th ird and fourth defendants on a mortgage bond g i v e n 
by the lat ter to secure a d o w r y for t h e second defendant , the ir daughter . 
A n s w e r w a s d u e on N o v e m b e r 15, 1935, but a n e x t e n s i o n of t i m e w a s 
appl ied for and obta ined unt i l D e c e m b e r 16. W i t h i n the four days 
preceding D e c e m b e r 16, the third and fourth de fendants b y a ser ies of 
deeds, n a m e l y , P 2, D 2, D 3, and D 4, dated D e c e m b e r 12, and D 5 and 
D 6, dated D e c e m b e r 15, d isposed of all the ir propert ies b y w a y of dona­
t ion in favour of the ir chi ldren. T h e third and fourth de fendants fai led 
to file answer on D e c e m b e r 16, as ordered, and j u d g m e n t w e n t b y default . 

T h e mortgaged property w a s so ld on M a y 30 and there r e m a i n e d due 
under the decree a s u m of s o m e Rs. 1,600. S i m u l t a n e o u s l y w i t h the 
se izure of the mortgaged property another p iece of land, part of w h i c h 
had been c o n v e y e d by the deed P 2 to the present plaintiff, w a s se ized . 
T h e latter is a minor and h e then, by his n e x t friend, brought this suit 
under sect ion 247 of the Civi l Procedure Code and asked that a certa in 
area of the land se ized should be dec lared to b e l o n g to h i m and t h a t it 
should be re leased from seizure. T h e a n s w e r of the first and second 
defendants ( the j u d g m e n t creditors in D. C. Jaffna, No . 8,607) w a s to the 
effect that the deed P 2 w a s nu l l and void, h a v i n g b e e n e x e c u t e d w i t h o u t 
considerat ion and w i t h the intent ion of defrauding them. T h e y accord­
i n g l y c la imed that the deed should be set aside. T h e y further a t tacked 
t h e deed on the ground that it had not b e e n accepted b y the plaintiff or, 
in v i e w of h i s minor i ty , b y a n y o n e o n his behal f and is there fore inval id . 
T h e part ies w e n t to trial o n a n u m b e r of i s sues t o t w o of w h i c h I shal l 
present ly refer, and t h e l earned Distr ict J u d g e f o u n d genera l ly in favour 
of t h e plaintiff for w h o m h e g a v e j u d g m e n t . A g a i n s t that j u d g m e n t t h e 
first and second defendants h a v e appealed. 

T h e issues to w h i c h I h a v e jus t referred are as f o l l o w s : — 

" 8 . Is the donat ion d e e d in favour of t h e - plaintiff No. 12,869, 
dated D e c e m b e r 12, 1935, inval id for w a n t of acceptance ? 

9. Is it open to a n y person o ther than the donor to ra i se t h e i s sue 
that the deed is inva l id for w a n t of. acceptance ? " 

T h e l earned Distr ict J u d g e a n s w e r e d i ssue N o . 9 in t h e negat ive . A n 
a n s w e r to i s sue No . 8 w a s therefore unnecessary . T h e point , a l though 
n o t specifically m e n t i o n e d in t h e pet i t ion of appeal , w a s argued at l e n g t h 
before us. It goes , moreover , to the root of t h e mat ter , s ince, if w e are of 
opinion that the deed is inval id for w a n t of acceptance and that t h e i s sue 
c a n b e raised, as in th i s case it has been , b y a person other t h a n t h e donor, 
t h a t is the end of~the plaintiff 's case. 



5 4 6 MOSELEY J.—Kanapathipillai v. Kasinather. 

In Voet (bk. XXXIX., tit. 5, s. 11) the fo l lowing proposition is enun­
c i a t e d : — " N o gifts are val id unless t h e y are accepted by the person to 
w h o m they are made, and moreover have his approval, for on the unwi l l ing 
benefits are not conferred . . . . so m u c h so that wi thout accept­
ance they are invalid . . . . thus a donation . . . . is not 
perfected before there is acceptance". Voet makes one except ion in the 
case of a donation m a d e by ante-nuptial contract to a bride or bridegroom. 

A donation, according to Walter Pereira (Laws of Ceylon, 2nd ed., p. 606) , 
b y father to son in potestate and accepted by the son, if he has attained 
puberty, or, if be low infancy, by some public person on his behalf, i s 
valid. 

The most recent local decis ion on the point is to be found in Fernando: 
et al. v. Alwis et al.\ w h e r e the quest ion of acceptance on behalf of minors 
w a s argued at great l ength and a vast number of authorit ies w e r e rev iewed. 
In that case there w a s w h a t appeared to be an express acceptance by t w o 
adults on behalf of the minor donees . It w a s he ld that the acceptance 
b y one of the adults w a s not on behalf of the minors, and that the o ther 
adult w a s not a person ent i t led to accept on their behalf. The gift to the 
minors w a s he ld to be inval id for w a n t of a val id acceptance. 

It i s not disputed that in the present case there is no express acceptance 
on behalf of the minor plaintiff. His Counsel contended that it is not 
necessary that acceptance should be expressed in the deed and h e relied 
upon the case of Senandyake et al. v. Dissanayake et aV, in w h i c h 
Hutch inson C.J. s a i d : " The deed does not state that the gift w a s 
a c c e p t e d ; but that is not essential . It is an inevi table inference from the 
facts . . . . that ( the donee) w a s in possession wi th the consent of 
the grantor . . . . " 

W e w e r e also referred to the case of the Government Agent, Southern 
Province v. Karolis et al.', but in that case the c ircumstance rel ied upon 
w a s possession on behalf of minor donees by the ir parents w h o w e r e not 
the donors. The case is therefore not in point. 

It is undoubtedly a fact that c ircumstances m a y ex is t from w h i c h an 
inev i table inference of acceptance m u s t be drawn. In the present case, 
h o w e v e r , the c ircumstances of possession lead to nothing since the minor 
donees cont inued to l ive w i t h the parent donor as before the gift. 

Counsel for the plaintiff (respondent) further argued that acceptance 
could be inferred from the fact that the plaintiff had brought this action 
to establ ish his r ight to the property, and that h e had done so wi th in a 
reasonable t ime from the execut ion of the deed. I think that there might 
be some force in the a r g u m e n t in the case w h e r e a donee took such action 
wi thout , as in the present case, h a v i n g the situation forced upon him. 

I am unable to find any c ircumstance from w h i c h acceptance by the 
plaintiff can possibly b e inferred, and I hold therefore on the authority 
of Fernando et al. v. Alwis et al. (supra) that the deed is inval id for w a n t of 
acceptance. 

T h e n e x t point for considerat ion is w h e t h e r it is open to any person 
other than the donor to cha l l enge the val id i ty of the deed on the ground 

1 37 N. L. R. 201. • '12 N. L. R. 1. 
' 2 N. L. R. 72. 
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of non-acceptance. Counse l for the plaintiff c i ted t h e case of Nonai et oL 
v. Appuhamy et al.1, w h e r e d e S a m p a y o J. he ld that " the effect of non-
acceptance of a gift b y a d o n e e is to ent i t le the donor t o revoke the gift 
and m a k e any other disposit ion of the proper ty" . It w a s sought b y 
Counsel to interpret these w o r d s as m e a n i n g that the only effect of non-
acceptance is to ent i t l e the donor to revoke . This s e e m s to m e to b e 
straining the m e a n i n g of the words , and to adopt that v i e w is imposs ib le 
in the l ight of the decis ion in Fernando et el. v. Alwis et al. (supra), the effect 
of w h i c h . i s that non-acceptance renders a gift inva l id and not m e r e l y 
vo idab le at the w i l l of the donor. S ince a gift, for w a n t of acceptance , 
i s inval id , it s e e m s to m e that the r ight to cha l l enge the va l id i ty i s no t 
confined to t h e donor. 

In m y v i ew , therefore, i ssues No. 8 and No. 9 should b e a n s w e r e d in the 
affirmative. That be ing so, the plaintiff m u s t fai l and it is unnecessary 
t o consider the other aspects of the case. 

I w o u l d therefore a l low the appeal and set aside the j u d g m e n t of t h e 
Distr ict Court. I dec lare t h e deed No . 12,869, dated D e c e m b e r 12, 1935, 
( P 2) to be nul l a n d void. The appel lants w i l l h a v e their costs h e r e and 

in t h e Court be low. 

FERNANDO A.J.—I agree. 
A p p e a l allowed. 


