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1945 P resen t: S oertsz  A .C .J .

C O L L E R E C , A p p ellan t, and B E N E D IC T . R esp on d en t.

S71— M . C. Ncgom bo, 44,686.

Keeping unauthorised market— Accused's application for licence not disposed 
of—Premature prosecution—Amendment of plaint—Ought not to be 
allowed to add a charge which would otherwise be prescribed— Urban 
Council's Ordinance, No. Cl of 1939, ss. 130, 101, 102, 164, 230.

A prosecution in respect o f maintaining a private market without a ' 
licence, in breach o f section 151 o f the Urban Councils Ordinance, ought 
not to be launched till the application which was duly made by the accused 
for a licence has been properly disposed of.

A new charge cannot be substituted for the charge contained in the 
plaint which was filed earlier if, on the date on which application is 
made for the substitution, the offence in respect of which the new' charge 
is sought to be made is prescribed by statute. It  is impossible for the 
complainant, in such a case, to urge that the new charge is no more 
than an amendment of the first complaint and that it was not 
prescribed on the date of the first complaint.

^ P P E A L  against a con v iction  b y  th e M agistrate  o f N egom bo.

L . A. Rajapakse, K .C . (w ith  h im  H . TP. Jayewardene), for the accused , 
ap pellan t.

M ackenzie Pereira, fo r  the com p la in an t, respon dent.

Cur. adv. vult.

O ctob er  15, 1945. S o e r t s z  A .C .J .—

A t  the end  o f M arch , 1945, e ither on  the 28th  o r '2 9 th  or 30th  o f  that 
m on th — the M ag istra te ’s figures at th e top  o f  th e p la in t are so  illegible 
th at it is im possib le  to say w hat the ex act date  is— a Sanitary  In sp ector  
o f  the N eg om b o  U rban  C ou n cil filed  a p la in t charging th e ap pellan t w itn
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an  offence com m itted  on  D ecem ber  28, 1944, in  breach  o f  section ISO 
punishable under section  164 o f  O rdinance N o . 61 o f  1939. S um m ons 
w as ordered, upon th is p la int, fo r  A pril 14, 1945. On th at date, th e 
appellant appeared  and pleaded  n ot guilty  and th e  trial w as fixed  for 
M ay  5 , 1945. On th at date, w h at purported  to  b e  an am ended pla int, 
accord ing  to  th e M agistra te ’s description  o f  it, w as filed  charging th e  
appellant w ith  an offen ce on  D ecem b er  28, 1944, in breach  o f  section  161 
o f  th at O rdinance, itse lf punishable under section  164. T h e appellant 
w as n ow  charged in  resp ect o f  th is p la int, and he pleaded n ot guilty  
and th e tria l w as fixed  for M ay  19, 1945. A t  the end o f th e trial, the 
M agistrate con v icted  th e  ap pellant and sentenced h im  to  pay  a fine o f  
R s . 100 and a “  continu in g fine ”  o f  R s . 50 for each  o f  the dates D ecem ber 
28, 29, 30 and 31, 1944. T h e  appeal is from  that conv iction  and sentence. 
T h e  contentions on  beh alf o f  the appellant w ere—

(a) that, in  any event, the "  continu in g fine ”  cou ld  n ot have been  
im posed  on  the fa cts  proved  in the case ;

(bj th at th is prosecution  should  n ot have been launched in th e  pecu liar 
circu m stan ces o f  th is case ;

(c) that the prosecution  w as barred by  section  230 o f the O rdinance, 
the com pla in t n ot having been  m ade within three m onths 

y n ext after the com m ission  o f  the offence.

In  regard to  po in t (a), th e im position  o f the continu ing fine is palpably 
erroneous and reveals a surprising m isinterpretation  o f the sim ple and 
clear .words o f  section  164. T h e “  continu ing  fine ”  is leviable on ly  in 
cases in  w h ich  in  disregard o f a n otice  o f suspension o f a licen ce , the party 

■ n oticed  carries on  a m arket. There is n o question  here, at all, o f th e  
ap p ella n t’ s licen ce  having been  suspended . T hat part o f the sentence 
can not, therefore, stand in  any event.

I n  regard to  po in t (b), th e offence alleged in the plaint in respect o f  
w h ich  th e appellant w as u ltim ately  charged and o f  w hich  he has been 
con v icted , as th at h e con tin u ed  to  m aintain  a private m arket in the year 
*1944 w ith ou t the requ isite licen ce  issued by  the Chairm an o f the C ouncil, 
and that h e w as fou n d  to  be so m aintaining it on  D ecem ber 28, 1944. 
I t  is clear from  th e provisions o f section  152, "particularly from  th e term s 
o f  sub-section  2 read w ith  F orm  B  that a licen ce , in the case o f a m arket 
other than a new  m arket, should b e  applied for and obtained in respect of 
each  ensuing year before  the end o f the preceding year. B y -la w  N o. 5 
published  in th e  G overnm ent G azette  N o. 7,995 o f  A ugust 4, 1933, en titles 

•.•a party  w ho “  w ishes to  p a y  the licensing fees ca lcu lated  on  the p ercen t
age basis . . . ”  to  “  produ ce proof o f the annual profits . . . .
to  the satisfaction  o f  the Chairm an at least a m onth  before th e date on  
w h ich  h e desires the licen ce  to  issue ” . In  accordance w ith  this requ ire
m en t, th e  appellant m ade ap plication  on  N ovem ber 23, 1943, to  be allow ed 
to  pay the 1944 licensing fees on  a percen tage basis. H is  application  w as 
w ell w ithin the tim e prescribed  b y  the by -law  for  such an application . 
B u t  h e  heard noth ing about it  till March 16, 1945 (see  P 3), and it  seem s 
m onstrous that h e shou ld  n ow  be  charged w ith  having failed to  pay the 
1944 licensing fee  and w ith  having carried on  h is m arket on  D ecem ber 28, 
1944, a lthough  it w as th e shock ing delay on the part- o f  the Chairm an iu
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giving  h is d ecision  upon  th e ap p e lla n t 's  ap plication  th at in vo lved  hint 
in th is defau lt. M oreover, P  3 says in re feren ce to  th e accou n ts  su bm itted  
by  the ap p ellan t in su pport o f  h is ap p lication  fo r  assessm ent on  a  profit 
percentage basis “  I  h ave  to  in form  y ou  th at th e accou n ts  are n o t  in  
con form ity  w ith  the. requ irem ents o f  th e by -la w s o f  th is C ou n cil I t  is 
n ot stated  in w h a t resp ect th ey  fa il t o  con form . T en  days la ter th e 
appellant w as sen t le tte r  D 1  th reaten ing h im  w ith  prosecu tion  u n less h e  
paid E s . 250 before  10 a . m . on  M arch  28, 1945. D  1 bears date M arch  26 . 
1945, and appears to  h a v e  reached  h im  on  M arch  29. B y  a strok e  o f  th e  
pen , the" ap pellan t is d eprived  o f  th e  righ t o f  ap peal to  th e E x e cu tiv e  
C om m ittee  given  h im  b y  section  152 (5) o f  th e  O rdinance. T h e  n ew  
to  w hich  one is driven  by  th ese  fa c ts  is far from  -flattering to  a  re s 
ponsib le  p u b lic  b od y  su ch  as  an U rban  C ou n cil m u st b e  su pposed  to  be . 
O bviou sly  th e  C ou n cil’ s officers had  been  grossly  d ilatory  and w ere n ow  
trying  to m ake the ap pellan t th e scap egoat. I  h old  th at th is  prosecution  
ou gh t n ot to  have been  lau n ch ed  till the ap p e lla n t ’s ap p lication  had been  
properly  d isposed o f.

T h e n ext question  (c ) is w h eth er th is p rosecu tion  is barred b y  section  
230. T h at section  provides th at “  n o person  shall b e  liable to  any fine 
o f  p en a lty  under th is O rdinance . . . .  fo r  any  o ffen ce  triable b y  a 
M agistrate unless the com p la in t resp ectin g  such  o ffen ce  shall h ave  been  
m ade w ith in  three m on th s n e x t a fter th e com m ission  o f  su ch  o ffen ce  ” . 
T h e first com p la in t appears to  h ave  been  m ade, as I  h ave  already observed , 
e ither on  M arch  28 , 29 or 30, 1945. L e t  us assu m e that- it w as on  M arch  
28, 1945, and therefore  w ith in  th e  th ree -m on th  period  accord in g  to  the 
ru le la id  dow n  in Radcliffe v . Bartholom ew  \  South Staffordshire Tram
w ay Co. v. Sickness and A ccident Assurance Association  5 and o th er cases. 
B u t  th a t com p la in t w as in  resp ect o f  an o ffen ce  in  breach  o f  section  150, 
an o ffen ce for w hich , on  the fa cts , the ap pellan t w as ad m itted ly  n o t  liable.

’ T h e  charge under section  151 o f  w h ich  th e ' ap pellant has been  fou nd  
gu ilty  w as n ot m ade till M a y  5, 1945, lon g  a fter  th e  exp iry  o f  th e three- 
m on th  period . I t  is im p ossib le  fo r  th e com p la in an t to  a ttem p t to  
su rm ou nt th at d ifficu lty  b y  p reten d in g  th at the n ew  charge w as n o  m o re  
than an a m en d m en t o f  th e  first com p la in t. T h at w ou ld  b e  to  d e lu d e  
on eself w ith  w ords. In  Mahro v. Eagle, Star & British Dom inions 
Insurance Co., L td .3, S cru tton  L .J .  sa id  “  T h e  C ou rt has a lw ays re fused  
to  allow  a party  or a cause o f  a ction  to  b e  added w here, if it w ere a llow ed  
th e d e fen ce  o f  the S tatu te  o f  L im ita tion s  w ould  be- defea ted . T h e  C ourt 
has never treated  it as ju s t  to  deprive a  defen d an t o f  a legal d efen ce . 
I f  the fa cts  sh ow  th a t . . . .  th e n ew  cause o f  action  sou ght to  be 
added  is  barred, I  am  u nable  to  understand h ow  it is p ossib le  fo r  th e  
C ourt to  disregard th e S tatu e  ” . T h at p rin cip le  applies w ith  even  
greater force  to  a crim inal prosecu tion .

I ,  th erefore , h o ld  th at th e ap p e lla n t w as n ot liable to  be  p rosecu ted  
for  th e alleged  breach  o f  section  151 on  D e ce m b e r  28, 1944, on  a p la in t 
fild  on  M a y  5, 1945. I  set aside th e con v iction .

Conviction set aside.

J (1892) 1 Q. B. 161. 3 (1891) 1 Q.B. 402.
» L B. (1932) 1 K . B. 485.


