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T H E  K IN G  v. V E L U P I L L A I .

5— M . 0 . Anuradhapura, 11,205.

Court of Criminal Appeal—Discrepancies in evidence of prosecution witnesses—  

Failure of Jury to consider— Verdict insupportable on the evidence—  

Duty of Court of Criminal Appeal to interfere.

Where the Jury have failed to give due consideration to the discrepan­
cies in the evidence of the witnesses for the Crown and to test the 
probability o f the evidence given by the defence in the light of these 
discrepancies, the Court of Criminal Appeal will set aside their verdict 
if it cannot be supported having regard to the evidence.
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AP P L IC A T IO N  fo r  leave  to  ap peal against a co n v ic tio n  b y  a 
Ju dge and  Ju ry  be fore  th e  S econ d  M id lan d  C ircu it, 1945.

S. S. Kulatilehe, fo r  the accu sed , ap p lican t.

M . F . 8 . Pidle, C .C ., fo r  the C row n.
Gut . adv. vult.

S ep tem b er 19, 1945. W l j e y e w a h d e n e  J .—

T h e  accu sed  w as co n v ic te d  o f  the m u rd er o f  one Sandanam . T h e 
accused  d id  n ot d en y  th at h e stabbed  S an dan am  b u t p lead ed  that 
Sandanam  w as stabbed  by  m istak e  and th at in  v iew  o f  certa in  m itigating  
circu m stan ces the o ifen ce h e  c o m m itte d  w as cu lp ab le  h om ic id e  n ot 
am oun ting  to  m u rder.

T h e  m ateria l w itnesses fo r  th e C row n  w ere M artin  S ilva , P o d i A p p u - 
h am y and K annangara. M artin  S ilva  sa id  th at th e accu sed  m e t  P od i 
A p p u h am y at the Ja ffn a  road  ju n ction  and asked fo r  a su m  ,o f  m on ey  
due to  h im . P o d i A p p u h am y  rep lied  th at h e h ad  n o  m oney.' then  and  
w ou ld  p a y  it later. T h e  accu sed  and P o d i A p p u h am y  began  to  abuse 
each  o th er and at th at t im e  a ccu sed  h ad  a  ch ise l in h is hand. M an ikam  
B a n d a , “  usually  k n ow n  as th e C h an diya  o f  th e  loca lity  ”  took  the 
ch isel from  th e accu sed  and  th e “  a ccu sed  did n ot in d icate  ,h is resen tm en t 
at th at ” . T h en  the a ccu sed  took  ou t a kn ife  from  h is w aist saying, 
“  T h ough  you  took  the ch ise l aw ay  from  m e I  h ave  w t  another th ing 
w ith  m e  ” . M an ikam  B a n d a  then  p ick ed  up a  pingeb stick  and w en t 
tow ards the accused  w h o  “  w as retreating  backw ards ” . M an ikam  
B a n d a  d ea lt a  b low  at the a ccu s e d ’s h ead  w ith  a  p in go stick- T hereu pon  
the accused  stabbed  M an ikam  B a n d a . W ith in  a m in u te  o r  tw o  th e 
w itness heard that Sandan am  to o  h ad  been  in ju red .' In  cross-exam ination  
th is w itness ad m itted  the correctn ess of h is  ev id en ce  be fore  th e  M agistrate 
to  the e ffect that P od i A p p u h a m y  stru ck  th e accused  w ith  h is hands 
a fter  M an ikam  B a n d a  took  aw ay th e  ch ise l and be fore  th e accused  p u lled  
ou t h is  kn ife and th at M an ikam  B a n d a  gave  th e b low  w ith  th e p in go 
stick  before  P od i A p p u h am y  gave  h is b low . A ccord in g  to  the ev id en ce  
at that stage w hat h ap p en ed  im m ed ia te ly  a fter  th e  abuse w as briefly  as 
fo llow s : — (a) M an ikam  B a n d a  took  aw ay  th e  ch isel, (b ) M an ikam  B a n d a  
struck  th e accused  w ith  th e p in go stick , (c) P o d i A p p u h a m y  stru ck  the 
accused  w ith  hands, (d ) a ccu sed  took  ou t the k n ife , (e ) a ccu sed  stabbed  
M anikam  B a n d a  and th en  S an danam . T h e  w itn ess w as th en  rem inded  
that h e had sa id  earlier th a t the a ccu sed  h ad  th e k n ife  in  h is h and w hen  
h e  w as stru ck  w ith  th e  p in go stick  an d  th ereu pon  h e gave  th e fo llow in g  
version  : — (a) P od i A p p u h a m y  stru ck  th e accu sed  w ith  h is hands,
(b ) M an ikam  B a n d a  took  aw ay th e  ch ise l, (c) P o d i A p p u h am y  struck  
accused  a secon d  tim e, (d ) a ccu sed  p u lled  ou t h is kn ife , (e) M anikam  
B a n d a  struck accused  w ith  th e p in go  stick  and (f) a ccu sed  stabbed  
M anikam  B a n d a  and d eceased .

P o d i A p p u h am y said  th at h e  “  d id  u ot strike the accused  a single b low  ” . 
T h is  statem en t, if true, th row s a  great dea l o f  d ou bt on  th e ev id en ce  o f  
M artin  Silva. M artin  S ilv a ’s position  a t th e  en d  o f h is  ev id en ce  w as 
th at the aqgused took  th e kn ife  from  h is w aist a fter h e rece ived  a b low
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bu t th at b low  w as a  b low  g iven  b y  P o d i A p p u h am y w ith  h is hands and 
n ot th e b low  given  b y  M anikam  B a n d a  w ith  the p ingo stick . T h e 
denial o f  P od i A pp uh am y m akes it  probab le  that the b low  w hich  the 
accused  received  before h e  drew  ou t h is k n ife  w as the blow  w ith  the p in go 
stick . H e  said also th at th e accused  “  chased after (h im ) for  som e 
distance ’ ’ a fter stabbing M anikam  B and a . T h a t ' statem ent contradicts 
the ev idence g iven  b y  E annangara th at th e  accused  chased  a fter  P od i 
A pp uham y and after th at M anikam  B a n d a  cam e w ith  a p in go stick  w hen  
the accused  stabbed  M an ikam  B a n d a . P od i A p p u h am y stated further 
in  cross-exam ination  that M anikam  B a n d a  struck the accused  w ith  the 
p ingo stick  “  be fore  the accused  took  th e kn ife  ou t H e  qualified that 
statem ent later b y  saying th at the accused  “  drew  th e knife ou t w hen  
M anikam  B and a  w as com in g  to  strike h im  w ith  the p in go stick  ” . Still 
later h e said th at w hen  M anikam  B a n d a  struck th e  accused  w ith  the 
pingo stick  the accu sed  had the kn ife in his hand.

I t  is, no d ou bt, th e  experience o f  m ost Judges w ho preside at the 
Assizes th at very  o ften  tru th fu l w itnesses m ake contradictory  statem ents 
at different tim es. B u t  it  is very  difficu lt to  consider the various d is­
crepancies referred to  b y  m e  as o f  n o im portan ce in v iew  o f  the fa c t  that 
th e on ly  p o in t th at w as in issue betw een  the prosecution  and th e defen ce  
w as th e c ircu m stan ces in  w h ich  the accused  stabbed  Sandanam . T hese 
discrepancies tend  to  m ake m ore  probable  th e version given  by  the 
defence.

T h e defen ce  w as th at the accu sed  stabbed  Sandanam  b y  m istake w hen 
he w as assaulted b y  a n u m ber o f  Sinhalese m en.

T h e accused  w ho gave ev id en ce  stated lie took  his noon  day m eal 
at S andanam ’s house that day  and w ent w ith  Sandanam  to  the house 
o f  M urugesu . H e  got ba ck  from  M urugesu  the ch isel w hich  h e  had le ft  
there and w ent w ith  Sandanam  to  the Jaffna road junction  w here be 
happened to  m e e t P odi. A p p u h am y. W ord s passed betw een  h im  and 
P od i A p p u h am y, and M anikam  B a n d a  cam e and took  aw ay his chisel. 
T hen P od i A p p u h am y, M artin , M anikam  B a n d a  and three other Sinhalese 
struck h im  w ith  h ands and a p in go stick. H e  then drew  the kn ife from  
h is w aist an d  “  w aved  it  about in fear ” . T h is ev iden ce is consistent 
w ith  the statem en t he m ade to  the A ssistant Superintendent o f  P olice  
im m edia tely  a fter h is  arrest.

A d m itted ly , Sandanam  took  no part w hatever in th is incident. H e  was 
a friend o f  the accused . S an dan am ’s w idow  stated  th at th e accused and 
Sandanam  “  w orked  togeth er like brothers and m ov ed  together like 
b roth ers” . T h e  accu sed  had  n o reason w hatever to  attack  Sandanam . 
T h is fa c t  m akes it h igh ly  probable th at the accused  s ta b b e d ' Sandanam  
b y  m istake and th at th e m istake w as du e  to  th e  presence o f a crow d o f  
assailants surrounding the accused  and Sandanam  w h o happened  to  be 
there as an in n ocen t sp ectator.

H a v in g  regard to  th e  sp ecia l c ircu m stan ces o f  th is case w e are o f  
opin ion  th at in  finding th e accused  guilty  o f  m urder the Jury  have failed 
to  g ive  du e  consideration  to  the d iscrepancies in the ev iden ce o f  th e  
w itnesses for  the C row n and to  test the probab ility  o f  the evidence 
given  b y  th e  defence in th e ligh t o f  these d iscrepancies. I t  appears to  u s 
also as if  the learned trial Ju dge had som e doubts as to  the correctness
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o f  the verd ict as h e  to ld  the accu sed  a fter  the v erd ict th a t “  on  the 
ev id en ce  in  th e ca se  it  w ou ld  n o t h ave  been  very  d ifficu lt fo r  th e Ju ry  
to  return  a  v erd ict o th er  than th e verd ict th ey  h ave  retu rn ed ” .

W h ile  it  is n ot the fu n ction  o f  th is C ourt to in terfere w ith  th e verd ict o f  
the Ju ry  on  a qu estion  o f  fa c t  and retry  a  case  y e t  under section  5' (1) 

o f  the C ourt o f  C rim inal A p p ea l O rdinance, N o. 23 o f  1938, it is th e du ty  
o f  th is C ourt to  set aside th e v erd ict o f  th e Ju ry  if  the C ou rt finds th at it 
"  can not be supported  h av in g  regard to  the ev id en ce  ” .

W e  are o f  opin ion  th at the v erd ict  o f  the Ju ry  find ing the accused  
gu ilty  o f  m urder can n ot be su pported . A ctin g  under section  6  (2) 
w e w ould  su bstitu te  for  the v erd ict o f  the Ju ry  a "v erd ict o f  gu ilty  o f  
cu lp ab le  h om icid e  n ot am oun ting  to  m u rder under section  297 o f  the 
1’en-il C ode and sentence the a ccu sed  to  rigorous im prisonm ent for  ten 
years.

Varied.


