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[Court of Criminal Appeal.]

194# P resen t: M oseley S f  J ,  Soertsz and de K retser JJ.

T H E  K IN G  v .  J A N  S IN G H O  e t  al.

24— M. C. G a m p a h a , 2,333.

Common intention—Charge of murder against three persons—Conduct of 
second and third accused consistent with innocence—Penal Code, s. 32. 
The case for the prosecution was that the deceased was shot by the 

first appellant and that the second and third appellants were in his 
company and were acting in furtherance of a common intention.

The evidence was that second and third accused were running away 
from the scene of the incident and that they were subsequently not seen 
in their homel.

Held, that the facts did not lead irresistibly to the inference that such 
a common intention existed on the part of the second and third accused, 
that their actions were capable of an innocent explanation and that they 
were not guilty of the offence.

A P P E A L  from  a conviction fo r  m urder before the W estern  Circuit. 
The appeals w ere  on grounds of law .

H .  V . P e r e r a ,  K .C .  (w ith  him S. P .  C . F e r n a n d o ) , fo r the first accused, 
appellant.

H . V .  P e r e r a , K .C .  (w ith  him A .  H .  C . d e  S i l v a ) , fo r the second accused, 
appellant.

J. W . R . Ila n g a k o o n , K .C . ,  A t t o r n e y -G e n e r a l  (w ith  him  E . H .  T . G u n a -  

sek era , C .C .), fo r the Crown.
Cur. a d v . v u lt .

July 29,1940. Moseley J.—

The three appellants w ere  charged w ith  the m urder o f one Charles  
Peter Subasinghe. They w ere  convicted and sentenced to death on  
June 27,1940, by  M r. Justice Cannon.

Each o f the three appellants has appealed on ground o f law  and each  
has filed an application fo r leave to appeal on questions o f fact. The  
case fo r the prosecution, briefly, w as that the deceased w as  shot b y  the 
first appellant and that the second and th ird  appellants w e re  in  his 
company and w ere  acting in furtherance o f a common intention.

In  regard  to the first appellant w e  do not think that any o f the qu estion  
of law  upon which the application is based has any substance. M oreover  
w e  are satisfied that the verdict in this respect is justified b y  the evidence. 
H is appeal therefore fails.

The cases o f the second and third appellants have a  different com­
plexion. The evidence against them w as that they w ere  seen in company  
w ith  the first appellant at the time o f or im m ediately after the incident; 
that they w ere  running aw ay  from  the scene o f the incident and that they 
subsequently w ere  not to be found at their respective homes. From  
these circumstances the ju ry  w ere  invited by  the prosecution to d ra w  the



574 M O SELEY J .— The K ing v. Jan Singho.

inference that they w ere acting in concert w ith  the first appellant and  
that the common intention o f sill w as to bring about the death of the' 
deceased:

It does not seem to us that these facts lead one irresistibly to the 
inference that such a common intention existed on the part o f the second 
and third appellants. Their actions are capable of infiocept explanations 
even though no such explanation w as given by  eithet of t£em. There 
w as no evidence o f ill-feeling between the second appellant and the 
deceased and evidence only of a very slight motive on the part of the 
third appellant. There w as evidence that the second appellant had on 
previous occasions been in the company of the first appellant w ho at the 
time w as arm ed w ith  a gun. There was, therefore, nothing extraordinary  
in  the fact that the two w ere in company at the time of the incident, nor 
w as there any reason w hy the third appellant w ho w as a first cousin of 
each of them should not be w ith  them.

O n  the hypothesis that the first appellant w as acting independently of 
the others w hen  he fired the fatal shot at the deceased, it w ou ld  be  quite 
natural for the second and third appellants to take to their heels. Sim ilarly, 
i f  they w ere  aw are that they had been seen in the company o f the first, 
appellant it w ou ld  not be unnatural, though perhaps unwise, that they 
should deem it advisable to absent themselves from  their homes.

To put "it shortly it seems to us that the facts are equally consistent 
w ith  the innocence as w ith  the guilt of the second and third appellants, 
and that fo r that reason the verdict cannot be supported having regard to 
the evidence.

In  these circumstances their appeals are allowed and the convictions 
and sentences are set aside and a judgm ent of acquittal is entered.

A p p e a l  a llo w ed .


