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T H E  K IN G  v. D E  A L W IS .

43— M. C. Colom bo, 35,484.

Court of Criminal Appeal—Charge of attempted murder—Plea of self-defence—
Misdirection as regards burden of proof on accused— Certificate by trial
Judge—Force of—-Court of Criminal Appeal Ordinance, No. 23 of
1938, s. 4 (6).
The Jury, by a majority verdict ot five to two, found the first accused 

(appellant) guilty of an attempt to commit culpable homicide not 
amounting to murder.

The verdict was based on the view that the appellant had acted in 
excess of the right of private defence by striking the injured man more 
than one blow.

On the important question whether the appellant struck one blow 
only, as alleged by him, or more than one blow, the trial Judge said: 
" I f  he (the appellant) struck more than one blow it would be an excessive 
use of the right of private .defence. That is a matter for you. So 
really, gentlemen, the question then boils down to this—Has the first 
accused by a preponderance of probability satisfied you that he struck 
only one blow? "

Held, that it was not unlikely that the Jury were misdirected as 
regards the burden of proof on the appellant and that, in view of the 
evidence in the case, the verdict was unreasonable.

The fact that the trial Judge disapproved of the verdict of the Jury or 
has issued a certificate under section 4 (b) of the Court of Criminal 
Appeal Ordinance is not of itself a sufficient ground for interfering 
with the verdict of the. Jury.
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TH IS  w as an  appeal against a con v iction , on  th e certificate o f  th e  
trial Judge under section  4 (b) o f  th e  C ourt o f Crim inal A pp ea l 

Ordinance.

H .. V. Perera, K .C . (w ith  h im  C. 8 . Barr Kumarakulasinghe and 
V. Wtjetunge), for  th e first accused , appellant.

M . F. 8 . Pulle, C .C., fo r  the Crow n.

Cur. ado. cu lt .

S eptem ber 25, 1945. W ije y e w a r d e jje  J .—

T he appeal com es before  u s  u pon  th e  certificate o f  the trial J u d g e  
undar section  4 (b) o f  the C ou rt o f  Crim inal A pp ea l O rdinance, N o. 23  
o f  1938.

F ou r accused  w ere in d icted  for  the attem pted  m urder o f one D avid  
E upesinghe on  M arch  3, 1944, b y  striking h im  w ith a car pum p P I  and 
clubs. B y  a m a jority  v erd ict o f  five to  tw o  the Jury  fou nd  the first 
accused— the present appellant— guilty  o f  an attem pt to  com m it culpable 
hom icide n ot am oun ting to  m urder. T h ey  returned a unanim ous verdict 
in favou r o f  the oth er accused .

T h e grounds set ou t in the certificate  issued by  the trial Judge a r e : —

“  (a) T h e Ju ry  having d isbelieved the three prosecution  w itnesses
.............  D av id , .............  Jam es, .............  and ...... ......  M arukku
........  acqu itted  the secon d , th ird  and fourth  accused.
(b) T h ey , nevertheless, on the ev iden ce o f  the sam e three w itnesses 

con v icted  the first accused , appellant, w hose testim ony  w as corroborated 
by  independent, d irect and circum stantia l ev id e n ce .”

T h e Jury  h ave returned their verd ict in th is case against the appellant, 
though th e learned trial Ju dge m ade it sufficiently  clear to  them  that they  
w ould  be qu ite ju stified  in  bringing a  verd ict o f acqu itta l in favour o f  
all th e accused . T he fa c t th a t th e trial Judge disapproved o f th e verd ict 
o f the Ju ry  or has issued a certificate  under section  4 (b) is n ot o f  itself 
a  sufficient ground for  upsetting  the verd ict o f  the Jury  (see Elizabeth 
P refect ’ll Case 1 ). T h e duty  is, therefore, cast on  us to  exam ine the 
ev iden ce and ascertain  w hether the conv iction  should be  set aside “  on 
the ground that it is unreasonable or can not be  supported  having regard 
to th e  ev iden ce ” .

D av id , the in jured m an, said th at h e entered the H en dela  Tavern 
th at day at about 10 a .m . at th e invitation  o f  th e  appellant w ho was 
inside the tavern . T h e  appellant questioned h im  w hy he gave som e 
in form ation  to  the P o lice  and g o t. th em  to  raid a certain  gam bling  club . 
D av id  denied having given  such in form ation , though , in fa ct, he had 
in du ced  a friend o f  his to  g ive th at in form ation  about a m onth  before 
th is in cident. T h e ap pellant d id  n ot a ccep t D a v id ’s denial and D avid  
asked h im  to  satisfy  h im self b y  question ing the P o lice . D av id  le ft  the 
appellant th en  and w as m ov in g  tow ards th e  door o f  the tavern w hen the 
appellant struck h im  from  beh ind  w ith  P I .  D avid  fe ll and the appellant 
h it h im  again on  his side and "b r o k e ”  a rib. T h e other three accused

’  (1917) 12 C. A . R. 273.
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ca m e to  th e  p la ce  sh ortly  afterw ards an d  bea t h im  w ith  c lu b s . I n  h is 
d y in g  declaration , h ow ever, D a v id  m a d e  n o  re feren ce t o  th e second  
accu sed .

T he o th er m ateria l w itnesses ca lled  fo r  th e  prosecu tion  w ere Ja m es. 
M arukbu  and A lbert. Ja m es sa id  th at h e w as presen t w hen  D a v id  w as 
ca lled  b y  th e  ap p ellan t to  th e  tavern . H e  saw  D a v id  be ing  attacked  
by  the ap pellant and la ter b y  th e secon d , th ird  and fou rth  accu sed  and 
E u seb ius w ho died  during the p en d en cy  o f  th e proceed ings. O n h is w ay  
to  the P o lice  S tation  h e  m e t  A lbert, a broth er o f  D a v id , an d  to ld  h im  
th a t A lo  S in n o ’s (a p p e lla n t 's )“ g a n g -’ h ad  assaulted  D a v id . T h ereu pon  
A lbert w en t to  th e  P o lice  Station  in  p la ce  o f  Ja m es and m a d e  h is  c o m ­
pla in t g iv ing  the n am es o f  the ap pellan t, E u seb iu s  and secon d  and fou rth  
a ccu sed  as th e  assailants. H e  d id  n ot m ak e an y  reference to  th e  th ird  
accused . N o  sa tis fa ctory  ev id en ce  h as been  g iven  as to  h ow  h e  h appen ed  
to  g ive th e  n am es o f  the se con d  an d  fou rth  a ccu sed  to  the P o lice . M arukku  
d id  n ot m en tion  th e secon d  a ccu sed  as an  assailant in  the M ag istra te ’s 
C ou rt. M oreover, he m a d e  his s ta tem en t to  the P o lice  on  M arch  6, 
an d  the C row n  has fa iled  to  g ive  a con v in cin g  reason  fo r  the failure to  get 
his sta tem en t recorded  b y  th e P o lice  earlier.

T h e ap pellan t w ho gave  ev id en ce  sta ted  th at h e w en t to  th e tavern  
that m orn ing  w ith  E u seb iu s  to  g e t a  hun dred -ru pee n o te  ch an ged  b y  
D evasiri, th e  M anager o f  th e  tavern . A s h e w as h old in g  o u t  the n ote , 
D avid  w h o w as inside th e tavern  drinking tod d y  ca m e up  to  h im  w ith  a 
kn ife  and tried  to  snatch  th e  n ote . H e  stru ck  D a v id  o n ce  w ith  P I  
w h ich  h e w as carrying. T h ey  both  stru ggled  an d  fe ll dow n. A s  h e w as 
falling, h e  rece ived  b low s on  th e  b a ck  and shou lders. H e  d rop p ed  P I  
w hich  w as p ick ed  up b y  E u seb iu s  w h o , th en , gave on e o r  tw o  b low s w ith  
it  to  D a v id . I n  th e cou rse  o f  th e stru ggle th e on e hun dred -ru pee note  
g o t . t o m ,  one p art rem aining in  his h an ds an d  th e o th er  part in  D a v id ’s 
hands. H e  w en t im m ed ia te ly  afterw ards tow ards th e  P o lice  S tation , 
w hen  h e m e t th e In sp e cto r  o f  P o lice  on  th e road. H e  m a d e  h is statem en t 
to  the In sp ector  p rom p tly  and p rod u ced  th e torn  p iece  o f  the n ote . 
T h e  In sp ector  ca m e to  th e  scen e , an d  fou n d  th ere  th e oth er p ie ce  o f  the 
n o te  and a kn ife  identified  by  th e ap p ella n t as the kn ife  o f  D av id . T h e 
a p p e lla n t said  th at he d id  n ot see th e  o th er a ccu sed  at th e .tavern th at 
m orn ing. H is  ev id en ce  is corrobora ted  in m ateria l particu lars by  
D evasiri, a C och in  m an .

T h e ev id en ce  led  in the case leaves n o d ou bt th at D a v id  and J a m es are 
m en o f  bad  ch a ra cter  and  are feared  b y  m o s t  p eop le  in  the v illage.

O n a carefu l exam ination  o f  th e ev id en ce  w e are o f  op in ion  th at the 
Ju ry  reached  a co rrect d ecision  in  a cqu ittin g  th e o th er a ccu sed  and in 
indicating  b y  th eir  v erd ict  against th e  ap pellant th at the ap pellant 
assaulted  D av id  in  circu m stan ces  w h ich  gave h im  th e righ t o f  private 
d e fen ce . In  finding the ap pellan t g u ilty  o f  a ttem p t to  c o m m it cu lp ab le  
h om icid e  n o t  am oun ting  to  m u rder, th e Ju ry  has, n o  d ou bt, taken  th e 
v iew  that the ap pellant has a cted  in  ex cess  o f  th e right o f  private  d efen ce . 
Is  th at an unreasonable v iew  or a v iew  th at can n ot b e  su pported  b y  the 
ev id en ce?

A s stated  earlier, D a v id 's  ev id en ce  w as’ th at h e fe ll fo r  th e  first b low  
g iv en  by  the appellant, and th at he w as ly in g  fa llen  w h en ’ the ap pellant
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“  h it ’ ’ h im  on  his side and “  broke ”  a  rib. O n th e other hand, th e 
appellant said th at he struck D av id  on ly  on ce. I n  v iew  o f  th e opinion 
o f  the Jury  w ith  regard to  the cred ib ility  o f  D av id , th e Ju ry  should  have 
had n o difficu lty  in  h old ing  th at th e C row n has n ot proved  th at m ore than 
on e blow* w as g iven  by  the appellant.

T he charge o f  the learned Ju dge if  w e m a y  say so w ith  respect, w as n ot 
on ly  fu ll b u t on  the w hole  very  favourable  to  the accused. B u t as it  
happens at tim es in  th e course o f  a long charge, the trial Judge m ade a 
statem en t tow ards the end  o f  his charge w hich  m ay  have created  a 
w rong im pression  on  th e m inds o f  the Ju ry  as to  the party  on  w hom  
th e burden  rested to  prove  th e num ber o f  b low s given to  D av id . 
H e  said—

‘ ‘ I f  h e  (th e appellant) struck m ore than one b low  it w ou ld  b e  
an excessive use o f  th e right o f  private defence. T hat is a m atter for you . 
S o  really , gentlem en , th e question  then  boils dow n to  this. H a s the 
first accused  b y  a preponderance o f  probability  satisfied you  that h e 
struck on ly  on e b low  ? ”

I t  is n ot unlikely  th at the Ju ry  w as m isd irected  b y  that statem ent and 
thou gh t that th e burden  rested  on  the appellant to  prove that h e did not 
g ive m ore than on e b low  to  D avid .

I f  the Ju ry  held  th at on ly  one b low  w as proved  to  have been  given 
b y  th e appellant, th ey  cou ld  n ot h ave h eld  that he acted  in  excess o f  the 
right o f  private d e fen ce  in  v iew  o f the ev iden ce in  the case and the clear 
d irection  g iven  b y  the learned Judge.

W e  are o f  opin ion  th at the verd ict o f  the Jury  against th e appellant is 
unreasonable and n ot supported  b y  the ev idence and w e, therefore, 
set aside his con v iction  and acqu it h im .

Conviction set aside.


