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C H A R L E S  S IN G H O , P etition er, and S IM E O N  S IN G H O , 
R espondent.

In Revision G. R . Avissawella, 19,2-tl-

Court of Requests—Failure of notice to parties of date of trial—Absence of 
plaintiff on trial date—Effect of—Reference to arbitration—No applica
tion in writing—Entry not signed by plaintiff nor endorsed “  allowed "  
by Court— Validity of the reference—Civil Procedure Code, ss. 823 (1), 
823 (u) and 676.

Where, in a case in a Court of Bequests, the absence of the plaintiff 
and his Proctor on the trial date was due to their not having notice of 
trial—

Held, that the Commissioner's order dismissing the plaintiff's action 
was one made per incuriam and should not be regarded as an order 
made under section 8*23 fl) of the Civil Procedure Code. The Com
missioner was therefore right in vacating the order of dismissal and 
setting down the case for trial instead of adopting the procedure laid 
down in section 8*23 (6) of the Civil Procedure Code.

(1882) 21 Ch. Div. at p. 266.
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T h e  p a r t ie s  h a v in g  a g r e e d  t o  r e fe r  a l l  t h e  m a t t e r s  in  d is p u t e  t o  a r b it r a 

t io n  t h e  C o u r t  m a d e  t h e  f o l lo w in g  e n t r y : — “ P a r t i e s  m o v e  t h a t  a l l

m a t t e r s  in  d is p u t e  b e  r e fe r r e d  t o  t h e  in s p e c t io n  a n d  a r b it r a t io n  o f  

f M r .  J . ]  T h e r e  w a s ,  h o w e v e r ,  n o  a p p l ic a t io n  in  w r i t i n g  a s '  r e q u ir e d  

b y  s e c t io n  6 7 6  o f  t h e  C iv i l  P r o c e d u r e  C o d e . F u r t h e r ,  t h e  jo u r n a l  e n t r y  

w a s  n o t  s ig n e d  b y  o n e  o f  t h e  p a r t ie s ,  a n d  th e r e  w a s  n o t h in g  t o  s h o w  

t h a t  t h e  C o u r t  “  a l lo w e d  “  t h e  a g r e e m e n t .

Held, t h a t  th e r e  w a s  n o  v a l id  r e fe r e n c e  to  a r b it r a t io n .

TH I S  w as an  ap p lication  for  revision  in resp ect o f  an  order o f  the 
C om m issioner o f  R eq u ests , A v issaw ella .

.1/. D . H . Jayewardene, fo r  the defen dan t, petitioner.

L . A . Rajapahse, K .C . (w ith  h im  S . S. Kulatileke), fo r  the plaintiff, 
respondent.

Cur. adv. vult.

Septem ber 12, 1945. W ij e y e w a r d e n e  J .—

T h e  plaintiff filed  th is  action  fo r  can ce lla tion  o f  a  lease and dam ages. 
O n F ebruary  5, 1944, th e parties agreed  to  refer all m atters in  d ispute 
to  the arbitration  o f  M r. D . L .  W elik a la  and the C om m ission er m ade an 
en try  to that effect w h ich  w as sign ed  by  the C om m issioner and the 
parties. T h e  case w as ca lled  on  M arch  9, 1944, to  ascerta in  w h eth er the 
arbitrator ’s fees had  been  dep osited  and it  w as then  fou n d  that M r. W e li
kala w as unw illing to  a ct as arbitrator. T h e  C om m ission er thereupon  
m ade the fo llow in g  entry  on  that d a t e : —

“  Parties move that a ll matters in dispute be referred to . the 
inspection and arbitration of M r. J. de Jacolyn ” ,

There w as no ap p lication  in w ritin g  as requ ired  b y  section  676 o f  th e 
C ivil P rocedu re  C ode either on  th is date  or the earlier date. I t  has, 
how ever, been  held  in M en ile  v . Ukl;u A m m a1 th at w here an agreem ent 
for reference to arbitration  has been  “  a llow ed  ”  b y  the C om m issioner 
and the agreem ent has been  au th en ticated  by  the relative journal entry 
being  signed b y  the C om m ission er and  th e  parties, such  “  a llow ance 
and au thentication  w ou ld  be regarded as con stitu tin g  "  an ap plication  
to  th e  C ourt as w ill sa tisfy  the letter, and certa in ly  th e spirit, o f  section  
676 o f  the C ivil P roced u re  C od e  ” . In  the presen t case, h ow ever, there 
is  no entry  to show  that the C om m ission er has “  a llow ed ”  th e agreem ent 
on  M arch  9, 1944. M oreover, the journa l en try  h as n ot been  signed by  
the pla intiff. T he tw o  signatures w hich  appear at the fo o t  o f  the 
entry  are—  tffgeai© fe e d  (D on  A braham  D ias) and S s-cJ
(C halo S inno). T he secon d  signature is u n d ou bted ly  the signature o f  
the defendant. B u t  the first signature can n ot p ossib ly  b e  th e  signature 
o f  the p la in tiff w hose  nam e, is Senadirapatirage Sem eon  S ingho. M o re 
over, th e proxy  given  b y  h im ' t o  h is  P roctor  bears his signature as 
8§® c03«f S®<s^as?» (S em eon  S ingho). T h erefore , th e order m ade b y  th e 
C om m issioner referring th e m a tter  to  M r. J a co ly n ’ s arbitration  can n ot 
b e  regarded as a  good  order.

1 {1915) IS N . L. R. 413.
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A s M r. -Jacolyn w as unable to  com m en ce  the arbitration proceedings 
for various reasons, th e C om m issioner extended  on  several occasions 
the tim e for  filing the award. T h e las* entry  w ith  regard to  an 
application  for extension  o f  tim e is  as fo l lo w s : —

“  5.10.44. Aw ard due. A rbitrator begs for six w eeks' tim e 
A llow ed . E xten d  order for  16 .11 .44 .”

T he arbitrator w rote to  the C om m issioner on  N ovem ber 16, 1944, 
that the C om m ission  had  n ot been  re-issued to  h im  and stating that 
he ”  w ould  w ish if th e com m ission  is  not re-issued ”  to  h im . H e  also 
forw arded a letter w ritten  to  h im  by  the pla in tiff’s  P roctor  on  O ctober 22,
1944. stating that the plaintiff w as unw illing to  have the m atter  decided 
b y  an arbitrator. I  have exam in ed  th e ‘ ‘ Order o f  Court referring m atter 
to  arbitrator ”  filed o f record  and I  find that the last endorsem ent m ade 
on  it. was on  Ju n e 22, 1944, extending th e tim e till A ugust 1, 1944.

On N ovem ber 16, 1944, the C om m issioner “ v a c a t e d ”  th e  reference 
to  arbitration and fixed th e case for  trial on  D ecem ber 6, 1944, in the 
absence o f  the plaintiff and h is  P roctor.

N either the plaintiff n or h is P roctor  w as present in Court on D ecem ber 
6, 1944, and the C om m issioner purporting to  act under section  823 (1) 
dism issed the p la in tiff’s action  w ith  costs.

.T h e  p la in tiff’s P roctor, M r. B . C. P erera, filed an affidavit on  D ecem ber 
15, 1944, stating that h e and h is c lien t w ere absent on  the trial date as 
they  had n o n otice  o f  that, date o f  trial. Paragraphs 5 and 6 o f the 
affidavit are as fo l lo w s :—  »

Paragraph 5 .— L ater  th e  plaintiffs did n ot w ant to  go on  w ith the 
arbitration and requested the arbitrator to  return the case to  Court 
to  be tried  by  th e  Ju dge and requ ested  the arbitrator to  le t (him ) 
know' the trial date.

Paragraph 6 .— T he plaintiff from  tim e to  tim e saw  the arbitrator 
and every  tim e he said that a date had n ot been  f i ^ d  and that he w ould  
■write to  m e  w hen  th e  trial date is fixed.

At" th e  inquiry h eld  on  this affidavit the defendant d id  n ot dispute 
the truth  o f  these allegations. On A pril 6, 1945, the Com m issioner 
vacated  h is order o f  D ecem b er  6, 1944, and fixed the case for  trial in  
d u e  course, as h e th ou gh t the p la intiff shou ld  h ave  been  g iven  notice 
that th e case w as fixed  for trial on  D ecem ber  6, 1944.

T h e defen dan t seeks to canvass that order o f  the C om m issioner by  
m ov in g  th is C ourt b y  w ay o f  revision . H is  C ounsel con tended—

(i) th at the p la intiff or  his P roctor  should  have been  present on
N ovem ber 16, 1944, w hen th e  trial date w as fixed and that n o 
du ty  w as cast on  th e C ourt to  g ive  the plaintiff notice  o f  the 
trial date,

(ii) th at in any even t th e on ly  order the C om m issioner cou ld  have
m ade in the case w as to  grant perm ission to  the plaintiff under 
section  823 (5) to  in stitu te  a fresh  action  upon  p aym en t o f  the 
d e fen d a n t’s costs in  this action .
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A s  p o in te d 'o u t  b y  m e there has been  n o valid  reference to  arbitration. 
M oreover, there has been  n o  re-issue o f  the C om m ission  to  the arbitrator 
fix ing N ov em b er  16, 1944, as th e returnable date o f  th e  C om m ission . T h e 
plaintiff and his P roctor  w ere, therefore, u nder n o obligation  to  
a ttend  C ourt on  N ovem ber 16, 1944, and th ey  can n ot con sequ en tly  be 
ex p ected  to  know  th e trial date fixed  on  th at day b y  th e C om m issioner 
in  their absence an d  w ith ou t any n otice  to  th em . I t  is n ot necessary  
for m e to  consider in  these c ircu m stan ces w heth er the sta tem en ts  m ade in 
M r. P erera ’s affidavit afforded a  g ood  and su fficient reason  for  the absence 
o f  M r. P erera and the p la in tiff on  D e ce m b e r  6, 1944. A s th eir  absence 
on  the trial date  w as due to  their  n ot h av ing  n otice  o f  trial, th e C o m 
m issioner ’s order o f  D ecem b er  6, 1944, dism issing th e  p la in tiff’s action  
w as an order m ade p er  incuriam  and shou ld  n ot be regarded as an order 
m ade under section  823 (1 ). T h e C om m issioner w as therefore  right in 
vacating th a t order and settin g  dow n  th e  case fo r  trial instead  o f  adopting  
th e  P rocedu re la id  dow n  in  section  823 (5).

I  refuse the application  for  revision . T h e respon den t is en titled  to  
the costs o f  this application .

Application refused.


