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1938 Present: Moseley J. 

W I J E Y S I N G H E ( S . - I , POLICE) v. D H A N A P A L A . 

182—P. C. Kalutara, 33,408. 

Motor Car Ordinance—Load of lorries—Excepted persons—Burden of proof— 
Ordinance No. 20 of 1927, s. 62 (3). 
Where a person is charged with breach of section 62 (3) of the Motor 

Car Ordinance, viz.: " No person shall be carried in a lorry other than 
the owner or hirer of the lorry or of the goods carried therein or the 
servant or agent of the owner or the hirer",— 

Held, that the burden of proving that the persons carried in the lorry 
fall within the excepted class of persons lies upon the accused. 

Mudaliyar, Pitigal Korale North v. Kiribanda (12 N. L. R. 304) followed. 

P P E A L from a convict ion by the Pol ice Magistrate of Kalutara. 

Ju ly 20. 1938. MOSELEY J.— 
The appel lant w a s charged that h e being the driver of a certain lorry, 

carried goods and four passengers in contravention of the conditions or 
other provisions lawful ly inserted in the l icence, in breach of section 31 of 
Ordinance No. 20 of 1927 (The Motor Car Ordinance, 1927). The l icence 
authorizes the carriage of goods and persons up to a total we ight of 
6,552 l b , such persons being the servants or agents of the owner or hirer 
of the lorry or of the goods carried therein. 

It w i l l be observed that the t erms of the l icence bear a strong resem
blance to the provis ions of section 62 (3) of the Motor Car Ordinance. 
The learned Magistrate in fact he ld that the charge actually came under 
that section, and h e convicted the appel lant of an offence against that 
section. That w a s one of the grounds of appeal urged before me, namely, 
that the learned Magistrate w a s w r o n g in recording a convict ion under 
sect ion 62 (3 ) , see ing that the charge w a s laid under section 31. I 
expressed the v i e w that the accused w a s in no w a y prejudiced thereby, 
and that ground, of appeal w a s not pressed. A s a matter of fact, the 
alteration w a s in favour of the accused, s ince the conditions of the l icence 
m a k e no except ion in favour of the owners or hirers of the lorry, but only 
in favour of their respect ive agents or servants. So, but for the alteration, 
it w o u l d h a v e been of no avail to the accused to prove that the alleged 
passengers he ld the status of hirers. 

The appeal w a s then argued on the ground that the learned Magistrate 
w a s w r o n g in holding that the onus of proof that the persons carried in 
the lorry w e r e o w n e r s or hirers of the lorry or of the goods carried therein, 
or the servants or agents of the owner or hirer w a s on the accused. I do 
not k n o w w h a t is meant by the express ion " hirer of the goods ", but I 
h a v e set out the words as they appear in section 62 ( 3 ) . That is, however , 
bes ide the point. The only point to be decided in this case is upon w h o m 
does the burden of proof lie. The learned Magistrate's finding is as 
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f o l l o w s : — " O n c e the prosecut ion proves that bes ides goods there w e r e 
m e n travel l ing in the lorry, it is for the accused to prove in w h a t capaci ty 
such m e n travel led in the lorry ". I take it that h e m e a n t to say, " it i s 
for the accused to prove that each of th em is a hirer or o w n e r of the lorry 
or servant or agent of one of such persons ". 

Counsel for the appel lant re l ied upon the case of Nair v. Saundias', 
w h e r e a Ful l B e n c h held that, w h e r e it is sought under sect ion 80 (3) (b) 
of the Motor Car Ordinance, 1927, to render the o w n e r of a motor car 
l iable for an offence commit t ed in his absence by his driver, in w h i c h case 
h i s l iabi l i ty does not arise if the offence is c o m m i t t e d w i t h o u t h i s consent , 
it is for the prosecut ion to prove that the offence w a s commit t ed w i t h h i s 
consent. In such a case the g r a v a m e n of the charge is that the o w n e r 
c o n s e n t . J and the reasons under ly ing the dec i s i on ' can be, and I say so 
w i t h respect, readi ly appreciated. 

It w a s further contended for the appel lant that sect ion 62 (3) describes 
a class or c lasses of persons w h o m a y be l a w f u l l y carried in a lorry and 
that this description is expressed in nega t ive form m e r e l y for the sake of 
convenience , an ingenious but not convinc ing argument . 

I w a s also referred to the case of Dias v. Martianwhere, in the case of 
a prosecution under sect ion 63 (3) of the Motor Car Ordinance, it w a s he ld 
by K e u n e m a n A.J. that the onus of proof that all passengers carried w e r e 
adults w a s on the prosecution. Here again it is an affirmative proposit ion 
w h i c h the prosecut ion seeks to establ ish. 

Counsel for the respondent referred m e to the f o l l o w i n g passage in 
Archbold's Criminal Pleading (30th ed.) p. 356:—" N e g a t i v e aver
ments , it seems , m u s t formerly h a v e b e e n proved in all cases by the 
prosecutor ( see Over v. Harwood (1900) 1 Q.B. 803, 806 ; 69 L.J. (Q.B.) 272, 
Channel l J.) ; but the present rule u p o n the subject appears to be , that , i n 
cases w h e r e the subject of such a v e r m e n t re lates to the defendant person
ally, or is pecul iar ly w i t h i n h i s knowledge , the nega t ive is not to b e 
proved by the prosecutor, but, on the contrary, the affirmative must b e 
proved by the defendant , as a mat ter of defence : 

H e further cited the case of Perkins v. Devadasanwhere a person w a s 
prosecuted for that h e " not be ing a medica l prac t i t i oner" did pract ise 
for gain. In that case de Kretser A.J. he ld that the Ordinance prov ided 
an except ion in favour of a medica l pract i t ioner and that a person w h o 
c la ims the benefit of such an except ion m u s t prove that h e c o m e s w i t h i n it. 

In the case of The Mudaliyar, Pitigal Korale North v. Kiri Banda* t h e 
quest ion of the burden of proof in a prosecut ion under sect ion 21 of the 
Forest Ordinance, N o . 16 of 1907, w a s considered. T h e re levant part of 
t h e sect ion is as fo l lows : — " N o person shal l clear, set fire to, or break u p 
the soil of . . . . any forest not inc luded in a reserved or v i l l age 
fores t . . . .". It w a s he ld b y a B e n c h of three J u d g e s that " once 
the Crown has proved the fact that a c lear ing has b e e n effected in a forest, 
it rests w i t h the accused to defeat that charge, if h e can, b y s h o w i n g that 
it i s a reserved or v i l lage fores t" . The w o r d s " n o t inc luded in a reserved 
or v i l lage f o r e s t " w e r e he ld to b e an except ion Within the m e a n i n g of 
sect ion 105 of the Ev idence Ordinance. 

' 37 N. L. R. 439. 3 10 C. L. W. 141. 
' 10 C. L. W. 57. « 12 X. L. R. 304. 
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So here I am satisfied that the words " other than the owner, or hirer of 
the lorry p r of the goods carried therein or the servant or agent of t h e 
owner or h i r e r " amount to a specific except ion contained in the law 
defining the offence. The burden of proof w a s therefore upon the 
appellant. 

For this reason the appeal is dismissed. 
Appeal dismissed. 


