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S U L E H A  U M M A . A p p ellan t, and N A G O O R  M O H A M A D O , 
R esp on d en t.
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Contract—Sale under Partition Ordinance—Condition that property “  shall be 
liable to be re-sold "  on failure of payment of purchase price within 
one month—Default of purchaser—Interpretation of phrase “  shall be 
liable to be re-sold " ,

Where one of the conditions of a sale under the Partition Ordinance 
was that "  the property shall be liable to be re-sold" if there was default 
on the part of the purchaser to pay the full purchase price within one 
month—

Held, that the Court had no discretion to allow the money to be 
deposited after the time fixed had elapsed; the effect of the words "  shall 
be liable to be re-sold "  was that, in the event of default, the property 
had to be rc-sold unless the parties came to a settlement.
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^ ^ P P E A L  from  an order o f  the D istrict Ju d ge  o f  C olom bo.

TP. S. de 8aram  fo r  the second  defendant, appellant.

A. Gnanapragasam (with him H . S. Perimpanayagam), for  the 
purchaser, respondent.

Cur. adv. vu lt.
•October 18, 1945. Soebtsz A .C .J .—

This w as a  sale h e ld  under th e  P artition  Ordinance on  notarially 
attested  condition s o f  sale N o. 53 o f  A pril 1, 1942. A t  th at sale N agoor 
M oham ado, the tenth responden t to  th is appeal, becam e the purchaser, 
being  the h ighest b idder at R s . 750. In  com pliance, w ith  condition  3, 
h e  paid R s . 75, th at is on e-ten th  o f  th e purchase am ount, and b y  cond i­
t io n  5 u ndertook  to  pay  the ba lan ce  - within one m onth. A dm itted ly , 
h e m ade defau lt in  th at resp ect. H e  f id  n ot pay  th e ba lance o f  the 
purchase p rice  w ith in  th e on e m on th , and b y  operation  o f  condition  7 
b y  w hich  he w as b ou n d  h e forfe ited  his deposit, and th e property becam e 
liable to  b e  re-sold  at h is risk. O n A pril 19, 1942, the purchaser m oved  
fo r  tim e till M a y  31, 1942, to  pay  the ba lance due. T h e P roctor  fo r  the 
plaintiff had no ob jection  to  that, b u t the Court, even  i f  w e assum e that 
it had a  discretion  to  in terfere w ith  the con tra ct o f  the parties and grant 
an extension  o f  tim e becau se condition  7 provided that "  the property 
shall be liable to be reso ld , ”  and n o t perem ptorily , that it “  shall be re­
sold "  exercised  "that d iscretion  on ly  to  th e ex ten t o f  m aking the consent 
o f  the oth er co-ow n ers th e con d ition  fo r  the allow ance o f  the tim e asked 
for. Again  on  M ay  29, 1942, w eeks a fter the m on th  h ad  expired, another 
application  w as m ade for an extention  o f  tim e till the end o f  Ju n e, 1942, 
A nd on ce  m ore the C ourt d irected  “  F ile  consent o f first and second 
defendants ” . T h is w as n ot done, b u t the balance due w as deposited  in 
Court on  Ju n e 19 or 20, 1942, and on  Ju ly  1, 1942, certificate  o f sale 

“was issued. O n Ju ly  23, 1942, this sale w as co n firm e d ;' On Septem ber 
15, 1942, the secon d  defen dan t, the appellant now  before  us, filed o b je c ­
tions to  all th at had gone before , and after inquiry in to  th em  the cert i­
ficate  o f  sale w as reca lled  and the C ou rt fixed  a date for consideration  of 
the question  w hether the sale should  b e  con firm ed or n ot, w ith  an 
opp ortu n ity  given  to  the secon d  defendan t to  be  heard on  th at question.

A t that inquiry th e  ob jection s taken to  the 6ale w ere that—

(a) the land  had been  undervalued, that it was reasonably w orth
R s. 1,500 and th at, therefore, the advertisem ent o f the sale 
had  been  inadequate;

(b) the purchaser, the ten th  respondent, was a nom inee o f  the plaintiff-
respon den t and th at the sale w as bad  for  that reason ;

(c) the ba lance o f  the purchase m on ey  w as n ot deposited  w ith in  the
m on th  fixed  fo r  its deposit and that, consequ ently , the sale 
proved  abortive.

1  do n ot see any reason  for  taking a  d ifferent v iew  from  th at o f  the trial 
J u d g e  in  regard to  (a) and (b ) w hen  h e h eld  against the secon d  defendant. 
B u t  ob jection  (c ) appears to  m e  to  b e  qu ite  form idable , and has to  be  
•seriously considered. C onditions 3, 5 and 7 o f  the cond itions on  w hich
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th is sale w as h e ld  are substantia lly  th e sam e as th e  con d ition s u p o n , 
w hich  F is ca ls ’ sales are h e ld  under sections 260, 261 an d  262 o f  the 
C ivil P roced u re  C od e  e x ce p t  th at section  262 provides th at w here the 
balance p u rch ase  m o n e y  is  n o t  deposited  w ith in  30 days, th e  p rop erly  
shall be re-sold; w hereas con d ition  7 says th e  prop erty  shall be liable 
to be re-sold. I  m u st su ppose  th at it  w as in  v iew  o f  th is d ifference 
in  phraseology , th a t  .the tria l J u d g e  h e ld  th at th e C ou rt is vested  
w ith  a discretion  in  regard to  th is sale to  allow  the ba lance to  b e  
deposited  after the tim e fixed  had  e la p sed ; in oth er w ords, to  say 
w hether th e prop erty  sh ou ld  be re-sold  or n ot. H e  said- “  I  th ink 
the C ourt has the d escretion  to  a llow  a party  to d ep osit m on ey  
after the tim e u llow ed in  th e con d ition s o f  - sale p rovided  n o  
p re ju d ice  w as cau sed . I n  th is case , I  fa il to  see  h ow  any p re ju d ice  
w as cau sed  to  the parties becau se  th e  p u rch aser d id  n o t deposit 
th e entire ba lance pu rch ase  m on ey  till th e 20 th  o f  J u n e ” . C on ced in g , 
fo r  the sake o f  argum ent, th e va lid ity  o f  th e sta tem en t in  the first 
sen tence o f  that passage, n am ely , th at th e  C ou rt has a  d iscretion , w hat 
I  fa il to  see is h ow  th e  trial Ju d g e  can  say .that h e fails to  see how- 
pre ju d ice  w as caused  in  con sequ en ce  o f  the breach  o f  .the con d ition  in 
regard to the deposit o f  the ba lance. T h at, to  m y  m in d , is an assertion , 
im possib le  to  m ake in  th e  c ircu m stan ces o f  a case  lik e  th is, fo r  its  va lid ity  
m ust d epen d  on so  m a n y  unascerta ined , and  n ow  u nascerta inab le  fa c ts . 
Such  an assertion  is in reality , n oth ing  m ore  th an  id le  sp ecu lation  as 
if— to  take a fam iliar ex am p le  in  order to  m a k e  m y  m ean ing  clear—  
a brotherless m an  shou ld  p resu m e to  answ er, on e  w a y  o r  th e  oth er, i f  
he w ere asked w hether, i f  h e  had  a b roth er, h e w ou ld  like cheese . In d eed , 
in  th is instance, th e la ck  o f  data  for  m a k in g  an answ er is  n o t q u ite  as 
bad  as all that for, a lthough  th e  area o f  p ossib le  p re ju d ice  is n ot 
com p le te ly  explorable n ow , there is ad ducib le , fo r  in stan ce, th e  p re ju d ice  
cau sed  to  th e ow ners o f  th e land b y  th e p u rch aser ’s be ing  absolved  from  
the forfe it o f  ■ the on e-ten th  d ep os it that he had  incurred . A n d  again, 
there is the p re ju d ice  th at m u st resu lt from  gettin g  th eir  m on ey  m a n y  
w eeks later than th ey  w ere en titled  to  it. Bis dat qui cito dat. M oreover, 
a secon d  sale, in  v iew  o f  th e con d ition s  o f  sale, co u ld  n ever  h ave  w orsened  
their p osition . I t  m igh t have grea tly  im p roved  it.

B u t  in regard to  th e con cess ion  m a d e  a m om en t ago, n am ely , that 
con d ition  7 b y  provid ing  that, in  th e  ev en t o f  defau lt, the property  shall 
be liable to be re-sold, v ested  a certa in  d iscretion  in th e C ou rt to  say 
w hether it shall or  shall n ot be re-sold , the trial J u d g e ’ s v iew  appears to  b e  
based  on  the in terpretation  o f  th e phrase “  shall be  liable to  be re-sold , 
as m eaning “  m ay  b e  re-sold  ”  and n o t as m eaning  “  shall b e  re -so ld  ” . 
B u t  it is w ell established  th at, in  som e c ircu m stan ces , ”  m a y  ”  is construed  
n ot as g iving  a  d iscretion ary  p ow er  h ut as im posin g  an im perative  d u ty , 
o r  to state th at p roposition  m ore  accu ra te ly  by  th e  use o f  the w ord  ”  m a y  
it is signified  th a t the Ju d g e  has a' pow er g iven  h im , b u t, in  certa in  c ircu m ­
stan ces, it  becom es h is  d u ty  to  exercise  th at pow er. In  regard to  th e  
qu estion  in  w h a t circu m stan ces  su ch  a d u ty  arises,' th e general prin cip le  
appears to  b e  that i f  the person  to  w h om  th e  p ow er  is g iven  ‘ ‘ has n o b o d y ’ s 
in terest to  con su lt b u t h is  ow n , th e  p ow er  is p erm issive m ere ly , b u t i f  a 
d u ty  to  others is a t th e  sam e tim e  crea ted , th e  exercise  o f  the pow er w ill
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be im perative B u t  assum e that there w as n o such  du ty  in  th is instance, 
although, in  m y  opin ion  there was, still the discretion  so vested  was, 
o f  course, a jud icia l d iscretion. I n  other w ords, the Court w as not given 
a charter as free as th e  w in d  to  g ive v en t to  its ow n generous and good  
natured im pulses. A s Jessel M .R . observed in  Wallis v . Smith  ' ,  “  it  is 
o f  the u tm ost im portance as regards contracts . . . .  th a t the 
Courts o f  L a w  should m aintain  the perform ance o f  the contracts according 
to  the intention  o f  th e  parties; th at they  shou ld  n ot overrule any clearly 
expressed in tention  on  the ground th at th e Judges know  the business 
o f  the p eop le  better than the people  kn ow  it  them selves ” .

In  this case, if it  w ere on ly  a m atter  o f  inclination, having regard to  the 
tim e that has elapsed, I  w ou ld  leave things as th ey  have com e  to  be , 
but after carefu l search for a good  reason  to  indulge and to  support that 
inclination, I  can  find  n one u pon  w hich  I  can say that there is justification  
here for the con tract, entered in to  by  the parties deliberately  and in 
solem n form , n ot be ing  p u t in to effect.

I  w ould , therefore, set aside the order o f  the trial Judge and, unless the 
parties can  com e to  som e settlem ent, and I  w ish they  cou ld , I  w ould  direct 
that the property  be re-sold  on  the footing  that there w as defau lt on  the 
part o f  the pu rchaser in  regard to  his undertaking in condition  7. I  w ould 
allow  the appellant costs in  a sum  o f  R s. 105 in respect o f the inquiry 
in .the Court below  and o f  this appeal.

Canf.keratxe J .— I  agree.
Order set aside.


