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Contract—Sale of chattel of a description which it is in the course of the seller's 
business to supply—The words “  of a description " —Include the meaning 
“  of a class or kind ” —Test for sale of article under its trade name— 
Sale of Goods Ordinance [Cap. 70), s. 15 (1).

Section 15 tl) of the Sale of Goods Ordinance ■ enacts: "W here the 
buyer, expressly or by implication, makes known to the seller the 
particular purpose for which the goods are required, so as to show that 
the buyer relies on the seller's skill or judgment, and the goods are of a 
description which it is in the course of the seller's business to supply 
(whether he be the manufacturer or not), there is an implied condition 
that the goods shall be reasonably fit for such purpose, provided that 
in the case of a contract for the sale of a specified article under its patent 
or other trade name, there is no implied condition as to its fitness for any 
particular purpose.

The defendant Company who were agents for an instrument called 
the Ediphonc sold to the plaintiff an instrument known as Telediphone 
for the purpose of recording and reproducing the charges of the Judges
o f the Supreme Court to Juries in the course of their criminal jurisdiction.

On the evidence it was established that the two instruments were 
o f the same class or kind although the process for recording was different 
in the two cases.

Held, that for the purposes of section 15 (1) of the Sale of Goods
Ordinance the words “  of a description ”  include the meaning “  of a 
class or kind. "

Held, further, that the test of an article having been sold under its
trade name within the meaning of the proviso to section 15 (1) of the 
Sale of Goods Ordinance is: Did the buyer specify it under its trade
name in snch a way as to indicate that he is satisfied, rightly or wrongly, 
that it will answer his purpose, and that he is not relying on the skill or 
judgment of the seller, however great that skill or judgment may be?

P P E A L  from  a  ju d g m en t o f  th e D istr ict  J u d g e  o f  C o lom bo . T h e
p la in tiff c la im ed  ju d g m en t for  R s . 4 ,6 70  w ith  in terest and costs  

in respect o f an in stru m en t ca lled  T e led ip h ou e  w h ich  w as sold  to  h im  
by  th e  d efen dan t C om p an y  and w h ich  w as fou n d  o n  ex p erim en t to  be 
d e fectiv e  and unsuited for the pu rpose fo r  w hich  it w as brou gh t. T h e  
ch ie f qu estion  in th e case w as w hether there w as an im p lied  cond ition  
as to  fitness, under section  15 (1) o f  th e S ale o f  G ood s O rdinance. T h e  
D istr ict Ju d ge  h eld  th a t th e d e fen d a n t C om p an y  knew  fu ll w ell w h y  th e 
T eled ip hon e w as n eed ed  and th e pu rpose it w as in ten ded  to  serve. H e  
fu rther h eld  th a t it w as c lear  th at the bu y er (p la in tiff) relied  on  th e  
se lle r 's  (d efen d an t C o m p a n y ’s) skill and ju d g m en t in the m atter. H e ,
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how ever, held  th at th e T eled iphon e w as n ot an instrum ent o f  a description  
w hich  it  w as in  the course o f  th e business o f  the defendant C om pany 
to  supply  and, on  this p o in t, dism issed p la in tiff’s action.

H . V. Pcrera, K .G . (w ith  h im  M . M . .Kumarakulasingham), fo r  the 
plaintiff, appellant.— P laintiff brou ght th is action  to  recover the co n 
sideration paid b y  h im  to  the defen dant C om pany for an instrument- 
know n as the T eled iphone w hich failed  to  fu lfil the purpose for w hich it 
w as purchased . T h e qu estion  is  w hether th e sale w as su b ject to  an 
express warranty or, if not, to  an im plied  w arranty. A lthough  the letter 
P 1 contain ing the express w arranty w as n ot addressed to the plaintiff, y e t, 
it  is subm itted , the seller adopted  the guarantee given by the m aker o f  the 
instrum ent and therefore becam e liable on the footing  o f an express 
w arranty. In  the alternative, the sale w as su b ject to  an im plied warranty 
under section  15 (1) o f the Sale o f G oods O rdinance (C ap. 70). A dm itted ly  
the C om pan y knew  the purpose the T eled iphone w as intended to  serve. 
E ven  though the purchaser exam ined  the instrum ent th e im plied  warranty- 
holds good— 29 Halsburii (Hailsham, ed.), p . 65, note (q ).

T h e  fa c t th at one exam ines th e  goods purchased does n ot destroy th e  
im plied  w arranty if the buyer depends on seller 's  judgm en t— Wallis v. 
Pratt. ' ,  Benjam in on Sale 7th ed., p. 656. T he D istrict Ju dge cam e to a 
w rong conclu sion  w hen  he h eld  th at the T eled iphone w as n ot an instru
m en t o f  a “  descrip tion  w hich  it was in the course o f the business o f  the 
defendant C om pan y to  supply  ” , T h e seller m ust be a dealer in that 
class o f goods— Turner v. Muchlow  2, Benjamin, on Sale, 7th ed., p . 654.. 
H e  m ight be a dealer in a particu lar type  for the first tim e. A dm itted ly  
th e defendant C om pan y w ere dealers in E d iphon es. T he T elediphone 
w as on ly  an im p rov ed  m od el o f th e  E d iphon e. There is no case, ap 
parently , w hich  d ecides the precise m eaning o f  the w ord “  description  ”  
as used in section  15 (1). Baldrey v. Marshall 3, how ever, throws some- 
ligh t on  th is question . S ee also Priest v . Last *. I f  the vendor was 
acting  as a dea ler o f  th is class o f  goods then he w ould be liable on an 
im plied  w arranty if th e article w>as found unfit for the purpose for which, 
it w as purchased .

N. Nadarajali, K .C . (w ith h im  G. Thomas), for  defendant, respondent.—  
T h e defendant C om pan y was n ot acting  as a principal hut m erely  obliging 
certain  parties w hen it im ported  the instrum ent from  the m anufacturer. 
T h e C om pan y w as m erely  p la in tiff’s agent for  supplying an article. 
T here is no con tract o f  sale— Gordon & Gotch v. Rodrigo s ; Vaitialingam 
v. Holland-Colombo Trading S ociety  6; Darley B utler  <C Co. v . Saheed ' 
E v e n  assum ing th at the transaction  in th is ca se - am ounted  to  a contract 
o f  sale it  is su bm itted  that the T eled iph on e w as not an article o f a 
“  descrip tion  w hich  it is in the course o f the sellev 's business to supply  ’—  
Burnby v ■ B ollctt 8.

[J ayetileke J .— I f  the T eled iphon e is o f the sam e class as the Ediphone- 
then  th e  C om pan y w ere dealers in th at class o f g ood s .]

1 (1911) A.C. 394. -?'(1920) 30 N. L. It. 417.
‘  6 L .T . (N.S.) 690. 8 (1932) 34 N. L. H. 169.
2 (1925) 1 K . B. 260. 1 (1923) 25 N. L. ft. 353.
* (1903) 2 K . 1). 14S. 8 (1847) 16 M. & W. 644-
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“  D escrip tion  ”  m eans d escrip tive  o f  a  particu lar article— W ren  v. 
H o l t l \ M edway Oil and Storage Go. v . Silica Gel C o r p o r a t io n S tr o u d s  
Judicial D ictionary, p. 512; Varley v. W hipp In  re Q uito  Percha &
India Rubber Co. o f  Toronto *,

T h e - T eled ip h on e w as a n ove l in stru m en t w hich  th e  C om p an y  n ever 
su p p lied  before. T h ey  did n o t deal in th at class o f  goods. T h e ev id en ce  
show s th a t  the T eled ip h on e w as an e lectr ica l in strum ent w hereas the 
E d ip h on e  w as a m ech an ica l on e. I t  is fu rth er su bm itted  th at an im p lied  
w arranty m a y  be e x c lu d e d 'e x p re s s ly — 29 H alsbury  (Hailsham ed.) p. 66 ; 
Dickson v. Zizinia Benjam in on  Sale, 6th ed ., pp. 747,' 748. T h e 
plaintiff asked the C om p an y  to  return the in stru m en t to the m anufacturers 
and to  get another in p la ce  o f  it. T h is rein forces th e con ten tion  that th e 
con tra ct w as one o f  agen cy .

M . M. Kumarakulasinijhuni replied .

Cur. adv. vult.

S ep tem b er 10, 1945. K eiwemax S .P .J .—

In  his p la in t the p la in tiff a lleged  that the d efen d an t C om p an y  sold  
to  h im , as a resu lt o f  n egotia tion s on  his beh a lf b y  Segarajasingham . 
an instrum ent for record ing and rep rod u cin g  th e  sp oken  w ord know n 
as a T eled iphon e w ith  its necessary  equ ip m en t and ad ju ncts . P la in tiff 
alleged th at to  the kn ow led ge o f  the d efen d an t C om p an y  this instrum ent 
w as purchased  for th e pu rpose o f  record in g  and rep rod u cing  th e charges 
o f  the Judges o f th e S u p rem e C ou rt to  Ju ries in  th e course  o f  their crim inal 
ju risd iction . T h e pla in tiff m ain tained  th at the sale w as su b je ct to  an 
express w arranty on  the part o f  the d efen d an t C om p an y  and w as fu rth er 
su b je c t  to  an im plied  w arranty  th at the in stru m en t w as reasonably  fit 
fo r  the purpose m en tioned . T h e  in stru m en t w as fou n d  on  ex p erim en t to  be 
d e fectiv e  and unsuited for the p u rp ose  m en tion ed , due to  fau lty  w ork m an 
sh ip  a n d /o r  m aterials o r  to  the u nsu itab ility  o f  th e sam e to  lo ca l cond ition s. 
P la in tiff c la im ed  ju d g m en t for E s . 4 ,6 70  w ith  in terest and costs.

T h e d efen dan t C om p an y  in their answ er averred that they  undertook 
t o  im p ort for  the p la in tiff from  the m akers, v iz ., T h om as A . E d ison  In c .,  
a specified  article , to  w it, a M od e l 24 T eled ip h on e. T h ey  ad m itted  th at 
th e y  w ere aw are o f  the pu rpose for  w h ich  th e  in stru m en t w as being  
pu rchased  bu t den ied that th e  -sale w as su b je ct to  any express or im plied  
w arranty  by  the d efen dan t C om p an y.

I t  appeared in the ev id en ce  th at th e defen d an t C om p an y  w h o  w ere 
a g en ts  for an in stru m en t ca lled  the E d ip h on e  ap proached  th e C h ief 
J u s t ice  w ith  a view  to  secu rin g  a  con tra ct for th e  insta llation  o f  th at 
in stru m en t in the C ourts. T h e  E d ip h on e  w as, h ow ever, considered  u n 
suitable for  the purpose becau se  it co u ld  n ot record  a lon g  charge to  the 
J u r y  w ith ou t con stan t ch a n ges o f  cy lin ders and the con sequ en t in terrup
tions to  th e su m m in g-u p  b y  th e Ju d ge . T h erea fter the defen d an t 
C om p an y  w rote  P I  dated N ov em b er  3, 1937, to  th e C h ief Ju stice , stating

1 (1903) 1 K . B. 610.
1 33 Com. Cases 195, 19.6.

3 (1900) 1 Q. B. 513.
1 L. R. (1909) 2 Ch. D. 10 at p. 14. 

5 (1851) 10 C. B. 602.
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th at th ey  had  heard  from  th eir  suppliers th at th is shortcom ing “  cou ld  
readily b e  taken care o f  b y  th e  T eled iphone equ ipm ent w hich  records 
e lectrica lly  through an am plifier an d  can  be used w ith  a m ic r o p h o n e " .  
T he defendant C om pany referred to  M odel 24 “  w hich  is provided w ith  tw o 
cylinders m aking it possib le to provide continuous recording ”  w ith  th e 
resu lt th at on e cy linder can  be changed  w hile th e other is recording. 
T h e  defendant C om pany added th at “  the apparatus gives clear reprodu c
tion  a n d  th is reproduction  is secured through the m ed ium  o f  the Standard 
Secretarial M od el E d iphon e, th e sam e ty p e  that is used for correspondence 
w ork ” .

This letter was known to Segarnjasingham, who was Chief Steno
grapher to the Supreme Court, and thereafter plaintiff became interested 
in the purchase of this instrument, and throughout the negotiations 
Segarajasingham acted as agent for the plaintiff. Eventually it was 
agreed between the plaintiff and the defendant Company that the plaintiff 
should purchase the instrument subject to a satisfactory tria l demon
stration and a fortnight’s free trial. The first demonstration proved a 
success, but later the instrument was found to be deficient as regards 
reproduction. It was thought, however, that this defect could be remedied 
and the purchase was completed on August 2, 1938. In  fact the defect 
was never remedied, and it has been proved that the instrument is even 
now not fit for the purpose for which it wa.s purchased. Apparently the 
cause of the defect was the faulty manufacture of the crystals used. 
The bakelite varnish used on the crystals should not have “  cold flowed ’ ' 
but in fact,, owing to the effect of the tropical temperature or to some other- 
cause, the varnish did in fact “  cold flow ” and became a “  glutinous 
mess ” which interfered either with the recording or with the reproduction.

T h e  first po in t w h ich  arose in th e case  was w hether th is transaction 
w as a con tra ct o f  sale or m erely  an order on the defendan t C om pany t o  
im port a sp ecified  article . T he D istrict .Judge held  that, though  the- 
transaction  began w ith  an order by the plaintiff to the defendant C om pan y 
to  im port th e m ach in e, the facts  also show ed that there w as a subsequent- 
sale by  the defendant C om pan y to  the plpaintiff. This finding has been 
disputed by  C ounsel fo r  th e defendan t C om pany hut the finding o f the- 
D istrict Ju dge is supported  by  the evidence and I  think m u st be  upheld.

T h e n ext question  w as w hether there had been an express warranty 
th at the instrum ent w as reasonably fit for the purpose intended. T h e  
D istrict Ju dge decid ed  th e poin t against the plaintiff, respondent, who- 
d isputed  that finding in appeal. T he ev iden ce, how ever, as accep ted  by 
th e D istrict Ju dge, su pports th at finding. U n d ou bted ly  th e letter P I  
contains the phrase “  T h e apparatus g ives clear reproduction  ”  and 
this m a y  be taken to be a w arranty o r  a condition . B u t  PI was 
addressed b y  the d efen dan t C om pany to  the C h ief Ju stice  and it cannot 
be regarded as a representation  to  pla intiff. In  PS. w ritten  to  p la in tiff’s 
agent Segarajasingham , the on ly  phrase applicable is “  T h e m akers o f  
th e  m ach in e  guarantee th e m ech an ism  against fau lty  w orkm an sh ip .”  
T h is relates to  a guarantee by  the m akers o f  the m achine and can not be 
regarded as a w arranty or condition  undertaken by  th e  defendant 
C om pan y.
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T h e  real qu estion  in  th e  case w as w h eth er there w as an im p lied  con d ition  

under section  15 (1 ) o f  th e  Sale o f  G ood s O rdinance, C ap . 70; w h ich  runs, 
as fo llo w s : —

W here the bu yer, expressly  or by  im p lication , m akes kn ow n  to  the- 
seller the particu lar pu rpose for w hich  th e goods are requ ired , so as t o  
show  that th e  bu yer relies on th e se ller ’s skill or  ju d g m en t, a n d  th e 
goods are' o f  a descrip tion  w h ich  it is in  th e course o f  the se ller ’s business 
to su pp ly  (w hether b e  be  _the m a n u factu rer  or n ot), there is an im plied! 
cond ition  th at the goods shall be reasonably  fit fo r  such  p u rp o s e :

“  P rov id ed  th at in th e  case o f  a con tra ct for  the sale o f  a specified ' 
article under its p a ten t o r  oth er trade n am e, there is n o im plied  
cond ition  as to  its fitness for any particu lar purpose ” ,

W ith  regard to this m atter the D istrict Ju d ge  held  that the defen dan t 
C om p an y  knew  fu ll w ell w hy  the T eled ip h on e w as n eeded  and the purpose- 
it  w as in tended to  serve. In  fa ct th is w as ad m itted  b y  the defen dan t 
C om pan y. 1-Te further held that it w as clear that the b u y er  (p la intiff) 
relied on  the se ller 's  (d efen d an t C o m p a n y ’ s) skill and ju d g m en t in th is  
m atter. T h is finding w as d ispu ted  b y  the defen dan t C om p an y  b u t  -in 
m y  op in ion  the ev id en ce  clearly  su pports the finding. T he D istr ict Ju d g e , 
how ever, held that tile T eled ip h on e  w as n ot an instru m en t o f  a  description  
w hich it was in the course o f  the bu siness o f  the d efen d an t C om p an y  to  
supply. On th is poin t the D istr ict  J u d g e  d ism issed  th e p la in tiff ’s action.. 
T h e a tta ck  b y  p la in tiff ’s C oun sel w as m a in ly  d irected  against th is finding, 
and it is necessary  to  consider the argum ent m ore fu lly  la ter on . The- 
D istrict Ju d ge  also held h at in any ev en t th is transaction  w as not m erely  
a sale o f  a specified  article  u nder its trade nam e, and th at the proviso  to- 
section  15 (1) d id  n ot apply. T h is again w as d ispu ted  by  the defendant 
C om p an y  b u t on  exam ination  o f  th e ev id en ce  I  am  satisfied th at the- 
D istr ict Ju d ge  w as right on  th is p oin t. A s B a n k es L .J .  p u t it in- 
Baldry v. Marshall *.— “  In  m y  op in ion  the test o f  an article  hav ing  been- 
60ld  under its trade nam e w ith in  the m eaning  o f  the p rov iso  i s : D id  the- 
bu yer sp ec ify  it  under its trade n am e in  su ch  a w ay as to in d icate  that 
he is satisfied , r igh tly  or w ron gly , th a t it w ill answ er h is purpose, and! 
that he is n ot relying  on th e skill or ju d g m en t o f  the seller, however, great 
that skill o r  ju d g m en t m a y  be

I  now  return  to  the question  w hether th e T eled ip hon e w as an iu s tru -. 
m en t o f  a descrip tion  w h ich  it w as in th e course o f  the d efen dan t C o m p a n y ’s- 
business to  supply . T h e  ch ie f p o in t taken by  th e p la in tiff w as th at the- 
defen dan t C om p an y  w ere agen ts for th e  E d iphon e and su pp lied  it  in the 
ordinary course o f  th eir  bu siness, and th at the T eled ip h on e was an- 
instrum ent o f  the sam e ‘ ‘ descrip tion  ” ,

D efen d a n t C o m p a n y ’s w itn ess  Sw ain  m a d e  the p o in t that the firm  had 
considerable experience  o f  the E d ip h on e  b u t h ad  n o  previous experience  
o f  the T eled iphon e. T h e d ifference betw een  the tw o  is described  as- 
fo llo w s : —

“ T h e  E d ip h on e  is a m ech an ica l d ev ice  for  - record in g  b y  sou n d  
w aves . . . .  T h e T e led ip h on e  is an e lectrica l apparatus. T h e  
E d ip h on e  records m ech an ica lly . T h e T eled ip h on e is an electrica l

1 {1925) 1 K. B. 260.
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record ing. T he tw o  w ork on  entirely  d ifferent princip les. T h e E d iphon e 
w orks close and th e T eled iphon e is for  recording at a distance. T he 
'Telediphone records at a  d istance becau se  the recording is electrical.
2  ft . 6  in. is th e u tm ost d istance y ou  can  record  on an E d iphon e ” .

L ater  in cross-exam ination  h e  said—
“ • T h e reproducing is done on an E d iphon e m achine. T h e thing is 

reprodu ced  on  the E d ip h on e m ach ine. T he spoken w ord is recorded 
on  a  cylinder. I n  th e  case o f  th e E d ip h on e the recording is m echanical. 
In  the case  o f  the T eled iphon e it is electrical. T hat is at th at stage. B u t 
when you  com e to  th e  stage o f repoducir.g it for the purpose o f typing, 
the reproduction  is on the sam e princip les both  in  the case o f the E diphone 
and T eled iphone. T he sam e cylinder is used in both  cases. T o  adjust 
and con tro l is the sam e w hen  th e  typ ist w ants to  ty p e  w ith  headphones.
I t  is reproduced  in the sam e w a y . ' T h e recording in one case is purely 
electrical. Soon  as the Ju dge speaks, the m icrophone con veys it to  the 
m achine. T he recording is au tom atic  ” ,

-T he m ain poin ts o f  difference are;— (1): that the T eled iphcne records 
electrically  w hile the ■ E d ip h on e  records m ech an ica lly ; (2) that the 
T eled iphone records a t a distance w hile the E d iphon e records only 
w ithin the distance o f  2 ft. 6 in .; (2) fo llow s upon (1).

A s against, this there are poin ts o f  resem blance betw een the tw o 
m achines. T h ey  are both  instrum ents for  recording and reproducing
the hum an voice. In  both  cases the record is m ade on  a cylinder as a
resu lt o f sound w aves.. T he process by w hich  the recording is done is 
d ifferent b u t the reprodu ction  is secured in the sam e w ay in both  cases. 
In  fa c t the E d ip h on e  apparatus is used for reproduction  in the case o f the 
T eled iphone also. (S ee  E l . )  Iri m y  poin ion  the resem blances far out
w eigh th e  d ifferences betw een  the tw o instrum ents and relate to  p o in ts o f 
greater substance.

W h a t is m ea n t by  the w ord  “  description  ”  in section  15 (1) ? In  his 
com m en t on  the corresponding E n glish  section  14 (1) Benjamin an Sale 
says— "  T he seller m ust also deal w ith the class o f  goods sold ” . ( I  qu ote  
from  th e 6th E d ition , p. 716.) I  think that for the purposes o f  section 
15 (1) w e m ay treat the w ords “  o f a description  ”  as including the
m eaning “  o f  a class or kind ” . On the ev idence I  th ink it has been
estab lished  that the tw o instrum ents are o f the sam e class or k ind although 
the process for  record ing is different in--the tw o cases. T think th at th e -  
T eled iphone m a y  be regarded as an im provem en t upon the E diphone 
and that it does n ot fall into an entirely different class.

I t  is indeed possib le in certain  c a s e s " that the w ord " d e s c r ip t i o n ”  
m a y  have either a broader or a narrow m eaning than the word "  class ” ; 
see l i tr e  Gutta Percha and India Rubber Company of Toronto’s Application  ' .  
T h is  ease related to  an ap plication  under the T rade M ark A c t :  a d is
tin ctive  trade m ark, a M altese Cross, had been  taken ou t by  the opponents 
w h o  m anufactu red  all sorts o f  rubber goods, excep t boo ts  and shoes. 
T h e  ap p lican ts applied  to  register trade m arks w ith  the sam e distinctive 
tra d e  m ark for boots  and shoes. I t  w as held that the opponents trade 
m ark  w as for  the sam e "  descrip tion  o f  goods .

1 L. R. (1909) 2  Ch. Dir. 10.
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In  th is con n ection  C ozen s H a rd y  M . R . sa id—

“  I t  has a lso been  decided, th a t the w ords ‘ descrip tion  o f  goods 
are n o t to  be  read so le ly  w ith  referen ce to  the class in w h ich  the registra
tion is e ffected . ‘ D escrip tion  o f  good s ' m a y  be narrow er th an  th e  
w hole  c lass bu t it  m a y  a lso be  w ider, in  th is sense, that it m a y  in clu d e  
articles in a  d ifferent class. T h e  m a tter  m u st be  looked  at from  a bu siness 
and com m ercia l p o in t o f  v iew  ” ,

I  m a y  m en tion  th at the w ord  "  class “  here refers to  the specia l c lasses  
o f  goods m en tion ed  in the T rade M arks O rdinance in resp ect o f  w hich  
registration  cou ld  b e  m a d e . A  trade m ark  h a d  to  b e  registered as 
belonging to particu lar goods o r  classes o f  goods, and refusal to  register 
m ay  be ex ten ded  to  goods o f  the sam e description .

I  ani not sure that this c o m m e n t is ap p licab le  to  the Sale o f  G oods 
O rdinance, b u t in any case I  am  o f  op in ion  th a t even  look ed  at from  a 
narrow  or  a broad p o in t o f  v iew  th e E d ip h on e  and  the T e led ip h on e  
should  b e  regarded as goods o f  th e  sam e “ d escr ip tion "’ . T h e  d ifference 
in th e  p rocess o f  record in g appears to  m e a  detail and n o t a fu ndam enta l 
change in  the character o f the instru m en t so as to con stitu te  tw o different 
“  descriptions ”  o f  goods. A t  any rate th e ev id en ce  in  the case leads m e 
to  the con clu sion  th at the T eled ip h on e is to  b e  regarded  from  a bu siness 
or com m ercia l po in t o f  v iew  as tile E d ip h on e  w rit large.

In  m y  opin ion  the D istr ict Ju d ge  has com e  to  a w ron g  conclu sion  on  
this poin t. H is  ju d g m en t is se t aside and ju d g m en t entered for th e  
p la intiff as prayed  for w ith  costs  in bo th  C ourts.

J a y a tii.bke J .— I  agree.

A p p ea l a llow ed .


