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P le a  o f gu ilt— A p p lica tio n  to  w ith d ra w  p lea— R ig h t  o f  accused  to  d o  so b e fo re  

sen tence .

A  plea of guilt tendered toy an accused may be withdrawn before 
sentence is passed.
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^  N  application to revise a conviction by  the M agistrate o f Ratnapura.

G . P . J. K u ru ku lasu riya  (w ith  him  S. R. W ija tila k a ), fo r accused, 
petitioners.

U. A . Jay asunder e, fo r complainant, respondent.

Septem ber 11, 1940. M oseley J.—

The petitioners in this case w ere  charged w ith  crim inal trespass, an  
offence punishable under section 433 o f the Penal Code. They p leaded  
not guilty and the case went to trial on A p r il 25, 1940. A fte r  
tw o witnesses had given evidence, the fo llow ing  note is m ade by  the 

M agistrate—

“ A t  this stage the accused severally  w ithdrew  their form er pleas
and now  they severally  plead ‘ I  am  guilty ’ to charge against them. ”

They  w ere  convicted upon their ow n  pleas and they then asked fo r  six  
w eeks’ time in which to leave the land  as their house w as  not complete. 
Sentence w as deferred till June 5, on which date each o f the accused w as  
sentenced to p a y  a  fine o f Rs. 25, in defau lt three w eeks’ imprisonment.

In  the interval between conviction and sentence the accused m oved to 
w ithdraw  their pleas o f guilty, and filed an affidavit w h ich  w as  sw orn  on  

M ay  30, in which they deposed that they w e re  acting under a m isappre
hension as to the facts w hen  they tendered their p leas o f guilty. The  
M agistrate in m aking his order on June 26 expressed doubt as to w hether  
he had the right to set aside the verdict o f guilty  w hich  he had recorded  

on A p r il 25 and to a llow  them to p lead to the charge again and to proceed  
w ith  the trial. H e  considered one authority which appears to have been  
brought to his notice, but held the v iew  that it d id  not app ly  to the case 
before him  and that he had no jurisdiction to set aside his ow n  verdict.

T h e  petitioners now  ask that the convictions and sentences shall be  
revised. In  the first place they claim  that their pleas o f gu ilty  w e re  not 
unqualified and that they w ere  tantamount to a p lea  that if  they w e re  
allow ed  time during which to vacate the prem ises they w ou ld  p lead  guilty. 
W ith  that contention I  am unable to agree. It appears the M agistrate  
has correctly recorded the w ords of each o f the accused, nam ely, “ I  am  
g u ilty ” and the request fo r time during w hich  to leave the land  w o u ld  

appear to be rather in the nature o f a concession w h ich  they asked fo r  than  
o f a  qualification of their pleas.

It is then urged on their behalf that the convictions should be set aside  
inasmuch as the pleas w e re  tendered under a m isapprehension as to the 
facts and the question arises w hether the M agistrate had p ow er to enter
tain their request to w ithdraw  their plea. The C rim inal Procedure Code  
is silent upon this point, and Counsel fo r  the petitioners subm its that in  
such a case by  virtue of the provisions of section 6 of the Code it is open  
to this Court to look to the provisions o f the English la w  fo r  guidance.

There has been brought to m y notice a case reported in 8 C o x  C rim inal 
Cases , 237, in which a p lea of guilty w as  a llow ed to -be w ith d raw n  although  
it w ou ld  appear to have been confirmed b y  a verdict o f a ju ry . A g ain 

in the case o f K in g  v. P lu m m er  reported in 1902 K in g ’s Bench D ivision 339,



it w as held that a plea of guilty might be w ithdraw n  at any time before  
judgment. It seems to me that the term  “ judgm ent ” used in that case 
is synonymous w ith the w ord  “ sentence ’’ and if that law  m ay be applied 
as I conceive that it may, in the circumstances of this case, it would  
appear that the learned Magistrate was mistaken in the v iew  that he had 
no pow er to set aside his finding of guilty.

In  these circumstances, I  think that the convictions and sentences 
should be set aside, and the case should go back for trial before another 
Magistrate.

S62 HEARNE J .— Swarus v. Perera.

Set aside.


